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1.

INTRODUCTION AND OVERVIEW

This report sets out the results of research by Victoria University of Wellington on certain key
issues around debt collection in the context of lending under consumer credit contracts in
New Zealand, as at date of writing (August 2019). The proposed changes to the law (in the
October 2018 package of reforms and now in the Credit Contracts Legislation Amendment Bill
(CCLAB), introduced 11 April 2019) do not address the most concerning aspects of debt
collection, which are issues with harassment and the high costs of debt collection (which costs
are often passed on to the debtor).
New Zealand does not have a targeted regime that regulates debt collection. Contact with
debtors is not regulated in New Zealand beyond general laws relating to behaviour towards
others. There is little preventing debt collectors from engaging in predatory practices to
intimidate debtors into making repayments, for example visiting a debtor’s home at any time
to demand repayment. The frequency and nature of contact is not specifically regulated
beyond suggestions for lenders in the Responsible Lending Code. New Zealand lags behind
comparable jurisdictions such as Australia, the United Kingdom and the United States, all of
which have extensive guidelines about what is acceptable behaviour for debt collectors.
In this report, “debt collection” means the business of recovering unpaid debts, which usually
occurs after a debtor has defaulted on one or more of the scheduled repayments. There are
different ways in which lenders facilitate debt collection: the lender may conduct the
collection itself (via its in-house debt collection process), the lender may engage a third party
debt collector to act as an agent on its behalf to take steps to recover the debt, or the lender
may sell the debt to a third party who acquires the rights of the lender to recover the debt.1
Where the third party acquires the lender’s rights to debt collection, the third party purchases
the debt from the lender, typically at a discounted price, then attempts to recover the debt
from the debtor. Different legal issues can arise around debt collection depending on the
specific way debt collection occurs.
Little research has been done on how lenders go about debt collection in New Zealand. The
Ministry for Business, Innovation and Employment (MBIE)’s Additional Information
Document, which accompanied MBIE’s June 2018 Discussion Paper “Review of Consumer
Credit Regulation” (the June 2018 Discussion Paper), 2 stated that: “Stakeholders have
1

Ministry of Business, Innovation and Employment Review of consumer credit regulation: Additional
information to support the discussion paper (June 2018) at 22. Accessible at:
https://www.mbie.govt.nz/assets/3f19e04173/background-and-technical-detail-for-discussion-paper.pdf; and
Commerce Commission Repossession Guidelines (June 2018) at 9.
2
Ministry of Business, Innovation and Employment Discussion Paper: Review of consumer credit regulation
(June 2018). Accessible at: https://www.mbie.govt.nz/business-and-employment/consumer-protection/reviewof-consumer-credit-law/review-of-consumer-credit-law-2018/
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suggested that the use of external debt collectors is increasingly popular. We have heard
claims of some high-cost lenders sending up to a third of defaulted loans to debt collectors”.3
In the 2017-2018 period, the most complaints received by the Commerce Commission related
to debt collection, exceeding complaints made about irresponsible lending, disclosure and
fees in consumer credit issues. 4 The complaints commonly related to debt collectors
potentially misrepresenting their right to collect, the debt amount and the individual
elements contributing to the total debt claimed.5
It is standard practice to include a clause in loan contracts with consumers stating that
debtors will bear the recovery fees of their debt, but there is no targeted regulation of those
fees. Debts can be negotiated down between the debtor and the debt collector but there
does not appear to be any law or even standard industry practice around how this is done.
Evidence from financial mentors suggests that even within a debt collection company, debt
collectors vary in reasonableness. Comparable jurisdictions are more advanced in their
regulations of recovery fees than New Zealand.

2.

SUMMARY OF KEY RESEARCH FINDINGS
•

There is no comprehensive regime regarding debt collection in New Zealand. As a
result, debt collection practices vary significantly. The few laws which regulate the
practices of debt collectors are split across several pieces of consumer legislation. This
makes it difficult for debtors to know or enforce their limited rights.

•

Debt collection laws in Australia, United Kingdom and United States include clear
limitations on contact with debtors. In these jurisdictions, restrictions on debt
collectors regarding contact with debtors are clear and enforceable.

•

Financial mentors across New Zealand have reported that the effects of unregulated
debt collection on consumers’ lives are significant. Debt collectors’ actions contribute
to stress, mental health issues, and can cause debtors to face greater financial

3

Ministry of Business, Innovation and Employment Review of consumer credit regulation: Additional
information to support the discussion paper (June 2018) at 22. Accessible at:
https://www.mbie.govt.nz/assets/3f19e04173/background-and-technical-detail-for-discussion-paper.pdf
Note that this paper did not specify whether these external debt collectors are purchasers of the debt or
agents for the lender.
4
The Commerce Commission received 125 complaints about debt collection, 84 complaints about responsible
lending, 65 complaints relation to disclosure practices and 54 complaints about fees. Commerce Commission
Consumer Issues 2017/18 (27 November 2018) at 3.
https://comcom.govt.nz/__data/assets/pdf_file/0017/108161/Consumer-Issues-Report-2017-18.pdf
5
Commerce Commission Consumer Issues 2017/18 (27 November 2018) at 20.
https://comcom.govt.nz/__data/assets/pdf_file/0017/108161/Consumer-Issues-Report-2017-18.pdf
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difficulties. The practices that are used by debt collectors can be oppressive and
potentially amount to harassment and misrepresentation.
•

There is evidence that the pressure and negotiating tactics used by some debt
collectors mean that on occasion debtors would rather avoid the debt collection
process by taking out another loan or borrow more under their existing loan to pay
off their original loan.

•

Many debtors are experiencing one or more of the following factors: poverty, mental
health issues, cognitive impairments, and low levels of financial literacy. Negotiating
repayments can be very difficult for people facing such obstacles. This also means that
there is often a serious power imbalance between debtors and debt collectors.

•

MBIE’s June 2018 Discussion Paper gave five regulatory options to manage the harm
currently being caused by debt collection practices.6 Only one suggestion out of five
made it into the Credit Contracts Legislation Amendment Bill. This suggestion was a
relatively minor disclosure requirement which requires every debt collector to
disclose key information to the debtor before debt collection starts under the
contract.7

3.

RECOMMENDATIONS
•

Financial mentors have reported that debt collectors’ current practices have caused
significant harm to consumers. These practices include potential harassment,
oppressive conduct, and misrepresentations in particular about the effect of nonpayment. Harm could be reduced by introducing regulation that clearly states the
restrictions on debt collectors regarding contact with debtors. Guidelines should be
created, modelled on the existing guidelines in Australia and United Kingdom, which
set out the rules governing contact with a debtor.

•

Affordable repayment schedules should be a legislative requirement in order to
ensure that debtors are able to meet their living costs while repaying the debt. At
present, repayment schedules do not always accommodate the financial position of
the debtor and sometimes debtors must forego essential expenses in order to meet
the terms of the repayment agreement. Debt collectors should be required to conduct

6

Ministry of Business, Innovation and Employment Discussion Paper: Review of consumer credit regulation
(June 2018) at 36-38. Accessible at: https://www.mbie.govt.nz/business-and-employment/consumerprotection/review-of-consumer-credit-law/review-of-consumer-credit-law-2018/
7
Credit Contracts Legislation Amendment Bill 2019 (131-1), cl 42.
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a new affordability assessment at the start of the debt collection process and
negotiate an affordable repayment schedule with the debtor which takes into account
the debtor’s financial position.
•

4.

All debt collectors, including those which act as agents for the original lender, should
be included in the definition of ‘creditor’ in the CCCFA. This would mean that all those
persons would be subject to the prohibition on charging unreasonable fees and also
subject to the lender responsibility principles.

THE CURRENT LAW IN NEW ZEALAND THAT APPLIES TO DEBT COLLECTION
a. Credit Contracts and Consumer Finance Act 2003

At date of writing (August 2019), in relation to debt that arises from a consumer credit
contract, the Credit Contracts and Consumer Finance Act 2003 (CCCFA) applies to lenders
when they carry out debt collection in-house and to debt collectors who purchase debt and
are assigned rights to the debt (as they are deemed creditors).8 However, debt collectors
acting as agents for the lender are not directly subject to the CCCFA (but the lender does
remain responsible for the agent’s compliance with the CCCFA).
The relevant law for debt collectors that are regulated by the CCCFA includes the requirement
to not charge unreasonable fees.9 Specifically, default fees must not be unreasonable, but it
is currently unclear how this applies to fees charged by a debt collection agent.10
The lender responsibility principles (the Principles) set out in the CCCFA which apply to all
creditors under consumer credit contracts include a duty to exercise care, diligence and skill.
Under the Principles, lenders are required to exercise the care, diligence and skill of a
responsible lender at all times, including in dealings after the agreement has been made.11
The Principles also include a requirement to act reasonably and ethically.12 The Principles
apply to creditors engaging in debt collection, which includes in-house debt collectors and

8
9

Credit Contracts and Consumer Finance Act 2003, s 5.
Credit Contracts and Consumer Finance Act 2003, s 41.

10

Credit Contracts and Consumer Finance Act 2003, s 44A, Ministry of Business, Innovation and Employment
Review of consumer credit regulation: Additional information to support the discussion paper (June 2018) at
74. Accessible at: https://www.mbie.govt.nz/assets/3f19e04173/background-and-technical-detail-fordiscussion-paper.pdf
11
Credit Contracts Consumer Finance Act 2003, s 9C(2)(a)(iii).
12
Credit Contracts and Consumer Finance Act 2003, s 9C.
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debt purchasers. If debt collection occurs through an agent, the original lender is responsible
for the actions of the debt collector.13
A lender, in relation to an agreement, is also required to make reasonable enquiries so as to
be satisfied that the borrower will make the payments under the agreement without suffering
substantial hardship 14 Further, a lender must ensure that in any subsequent dealings,
information is not provided in a manner that is likely to be misleading, deceptive or
confusing 15 Borrowers should be treated reasonably and ethically, including when the
contract has been breached, when a borrower faces unforeseen hardship, and during a
repossession process.16
b. Responsible Lending Code
The Responsible Lending Code (the Code), which elaborates on the obligations under the
CCCFA, contains guidance on how to comply with the Principles. The Code is not binding but
evidence of compliance with the Code is treated as evidence of compliance with the
Principles. 17 There are no direct enforcement consequences of non-compliance with the
Code.
The Responsible Lending Code includes guidance that is relevant to debt collection. In
particular, in order to comply with the Principles, a lender should: 18
• require that any debt collection agent it uses agrees to comply with relevant legal
obligations, including those under the CCCFA;
• require any debt collection agent it uses to ensure that its staff understand and agree
to comply with the relevant legal obligations; and
• confirm with the debt collection agency that it has processes to ensure that staff
understand and agree to comply with their legal obligations and act in accordance
with the terms of the agreement between the lender and the borrower.
The Code states that lenders are responsible for the conduct of their agents acting within the
scope of their authority, which can include debt collectors.19
Although many guidelines in the Code do not refer specifically to debt collectors, the
Principles extend to lenders (and debt purchasers) when acting as debt collectors which

13

Credit Contracts and Consumer Finance Act 2003, s 9B.
Credit Contracts Consumer Finance Act 2003, s 9C(3)(a)(ii).
15
Credit Contracts Consumer Finance Act 2003, s 9C(3)(c)(ii).
16
Credit Contracts Consumer Finance Act 2003, s 9C(3)(d)(i-iii).
17
New Zealand Government Responsible Lending Code (Revised June 2017) at 4.
18
New Zealand Government Responsible Lending Code (Revised June 2017) at cl 12.18 (a-c).
14

19

New Zealand Government Responsible Lending Code (Revised June 2017) at 9.
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means that if debt collectors comply with the Code guidelines, it is likely they will be
considered as complying with the Principles.
Clauses 2.5-2.7 establishes guidelines for contacting a borrower (or guarantor) by phone or
in person. A lender should:20
• Take steps to verify they are dealing with the borrower (or guarantor), a person who
is authorised to act on the borrower’s (or guarantor’s) behalf, or a contact provided
by the borrower (or guarantor);
• Having established they are dealing with a person in the above category, identify
themselves, the name of the lender, and the purpose of the contact;
• Comply with their obligations to not disclose information about the borrower (or
guarantor) to third parties under the Privacy Act 1993, and in addition, avoid indirectly
revealing the borrower (or guarantor’s) personal information to others to the extent
practicable; and
• If authorised by the borrower (or guarantor), co-operate with the borrower’s (or
guarantor’s) advisors, including, where possible, by giving those advisors the
information the advisor needs to advise borrower (or guarantor).
In addition to the above, lender must make reasonable efforts to contact the borrower using
their preferred channel of communication unless it is impractical to do so. A lender should
also contact the borrower (or guarantor) at reasonable hours, such as between 8am and 9pm,
taking into account all the circumstances and the borrower’s reasonable wishes. 21
Clause 3.3 of the Code requires lenders to comply with advertisement practices for fees. This
includes avoiding giving an unrealistic impression of the overall levels of fees and costs. This
also includes stating whether fees apply and if ascertainable, any mandatory fees the
borrower must pay when entering the agreement.22 This can be interpreted as meaning that
the lender should state whether any fees apply for debt collection in the event a borrower
defaults, in order to comply with the Principles.
The guidelines around fees also apply to disclosure practices. Lenders must ensure that
information presented to the borrower is not, or likely to be, misleading, deceptive or
confusing including making sure information is legible or audible, that the information is
disclosed in a level of detail proportionate to its importance, avoid giving an unrealistic
impression of the overall levels of fees and costs and advise if fees will apply and if
ascertainable, any mandatory fees the borrower must pay when entering the agreement.23

20

New Zealand Government Responsible Lending Code (Revised June 2017) at cl 2.5.
New Zealand Government Responsible Lending Code (Revised June 2017) at cl 2.6 and 2.7.
22
New Zealand Government Responsible Lending Code (Revised June 2017) at cl 3.3.
23
New Zealand Government Responsible Lending Code (Revised June 2017) at cl 7.22.
21
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A lender should have policies or procedures in place to ensure that advertising complies with
legal obligations and is not misleading, deceptive or confusing. 24 A lender’s policies or
procedures should ensure that their agents are required to comply with the CCCFA, Fair
Trading Act 1986 and the Code and the lender is satisfied that they understand how to do
so.25
In relation to disclosure requirements, a lender should provide or direct the borrower to
alternative methods of receiving information if they suspect that the borrower does not have
a good understanding of the English language. 26 Where the lender advertises their credit
products in a language other than English and the lender suspects that the borrower does not
have a good understanding of the English language, the lender should communicate the
information about the key features in that language, or refer the borrower to an interpreter,
at the lender’s cost.27 Where the lender has explained the key features of the agreement but
is aware that the borrower has not understood these, the lender should take further steps to
assist the borrower’s understanding. This can include recommending that the borrower takes
a copy of the information and seeks legal advice or advice from organisations that provide
information about consumer rights, or for online transactions, recommending that the
borrower contact the lender in another way before they decide to enter into a credit
contract.28
Lenders must also ensure that the terms of the agreement are expressed in plain language in
a clear, concise and intelligible manner. In order to do this, the lender should set out
agreements using a layout and font size that can easily be read; set out the terms in a logical
order; highlight important information and explain complex information in plain language.29
In light of the new disclosure requirements introduced in the CCLAB, where every debt
collector must ensure disclosure of as much of the key information in the regulations as
applicable to the credit contract before debt collection starts,30 these guidelines in the Code
may be helpful to interpret what is required for disclosure by debt collectors. It is important
to note that the regulations that accompany the CCLAB have not yet been released at the
time of the writing of this report.31
In subsequent dealings with the borrower, a lender should make certain information
generally accessible throughout the life of the agreement, which can include making the

24

New Zealand Government Responsible Lending Code (Revised June 2017) at cl 3.7.
New Zealand Government Responsible Lending Code (Revised June 2017) at cl 3.8.
26
New Zealand Government Responsible Lending Code (Revised June 2017) at cl 7.14.
27
New Zealand Government Responsible Lending Code (Revised June 2017) at cl 7.15.
28
New Zealand Government Responsible Lending Code (Revised June 2017) at cl 7.16.
29
New Zealand Government Responsible Lending Code (Revised June 2017) at cl 7.18.
30
Credit Contracts Legislation Amendment Bill 2019 (131-1), cl 42.
31
As of August 2019.
25
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information available on their website, at their premises, or by providing it promptly on
request. This should include what to do if the borrower changes address; details of the
lender’s internal complaints processes; details of the lender’s dispute resolution scheme;
information about the availability of relief for unforeseen hardship and application processes
for seeking changes to the credit agreement on the grounds of unforeseen hardship; and the
potential consequences of default, including, if relevant repossession.32 A lender should be
generally available for contact by borrowers, which includes ensuring that borrowers have
access to up-to-date information about the lender’s contact details and the hours in which
they are available, and acknowledging and responding to queries from borrowers within a
reasonable time.33 A lender should also contact the borrower to provide information about
the borrower’s rights and potential consequences when they are in default or where the
borrower has informed the lender that it is likely that the borrower will soon be in default. 34
As stated above, the Principles require the lender, in relation to an agreement with a
borrower, to treat the borrower and their property (or property in their possession)
reasonably and in an ethical manner. This includes where breaches of the agreement have
occurred or may occur or when other problems arise; and when a debtor under a consumer
credit contract suffers unforeseen hardship. 35 In relation to these Principles, the Code
provides that a lender should implement procedures which set out when and how they will
contact borrowers if the borrower misses repayments and manages the loans of borrowers
who notify the lender that they are having, or likely to have, difficulties repaying the loan.36
If a borrower is experiencing financial difficulties, the lender should encourage early, open
and honest communication and only contact the borrower to the extent necessary and not
for the purpose of harassing or embarrassing the borrower.37
The information that lenders provide to borrowers who have missed repayments will differ
depending on the amount, nature and time of default. This information may include notifying
the borrower of missed payments, informing the borrower of the risk of escalating debt and
any interest or charges, finding out the reason for the missed repayments, reminding the
borrower of their right to seek changes to the credit agreement due to unforeseen hardship,
and reminding the borrower to obtain legal advice or advice from budgeting services or
consumer rights services.38 For high-cost credit agreements, the lender should contact the

32

New Zealand Government Responsible Lending Code (Revised June 2017) at cl 11.2.
New Zealand Government Responsible Lending Code (Revised June 2017) at cl 11.3.
34
New Zealand Government Responsible Lending Code (Revised June 2017) at cl 11.4.
35
Credit Contracts and Consumer Finance Act 2003, s 9C(3)(d).
36
New Zealand Government Responsible Lending Code (Revised June 2017) at cl 12.2.
37
New Zealand Government Responsible Lending Code (Revised June 2017) at cl 12.7.
38
New Zealand Government Responsible Lending Code (Revised June 2017) at cl 12.3.
33
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borrower after one missed payment to notify them of the missed payment and the risk of
escalating debt.39
In relation to an unforeseen hardship application that the lender is aware that a borrower is
or will be preparing, the lender should inform the borrower of the information required from
the borrower, the likely timeframe for assessing the application, that there are free and
independent budgeting services that can help with a repayment plan, and the lender should
consider suspending the active pursuit of recovery of a debt for a reasonable period where
the lender is satisfied that there is a repayment plan that will be presented to the lender
within a reasonable period of time. 40 When considering a proposed repayment plan, the
lender should have regard to the likely duration of the unforeseen hardship and what steps
the borrower is taking to address it; the borrower’s credit history and other factors relevant
to determining whether the borrower can make repayments without substantial hardship;
whether the repayment plan will allow the borrower to meet its obligation during the period
of the proposed repayment plan and over the remaining life of the credit agreement; and
whether the repayment plan would not allow the borrower to meet their obligations during
the period of unforeseen hardship, would be likely to result in the borrower experiencing
financial difficulties over the remaining life of the credit agreement.41
Where the borrower does not meet the definition of unforeseen hardship under the CCCFA,42
the lender should also make genuine attempts to work with the borrower to limit the rate at
which the effects of the default escalate 43 and the lender should take into account the
borrower’s preferred means of repaying the debt.44
When the lender has attempted to work with the borrower to meet their obligations, but is
at the point of exercising its enforcement rights, the lender’s decisions about which
enforcement response to take should be based on what the lender considers to be the most
effective way of obtaining repayment of the loan and not simply for the purpose of punishing
the borrower or guarantor for default. They may also consider whether a particular
enforcement response is necessary to prevent the borrower obtaining more credit.45

39

New Zealand Government Responsible Lending Code (Revised June 2017) at cl 12.4.
New Zealand Government Responsible Lending Code (Revised June 2017) at cl 12.9.
41
New Zealand Government Responsible Lending Code (Revised June 2017) at cl 12.10.
42
Credit Contracts and Consumer Finance Act 2003, s 55. This states that “A debtor who is unable reasonably,
because of illness, injury, loss of employment, the end of a relationship, or other reasonable cause, to meet
the debtor’s obligations under a consumer credit contract and who reasonably expects to be able to discharge
the debtor’ obligations if the terms were changed in a manner set out in section 56 may apply to the creditor
to agree to that change”.
43
New Zealand Government Responsible Lending Code (Revised June 2017) at cl 12.12.
44
New Zealand Government Responsible Lending Code (Revised June 2017) at cl 12.13.
45
New Zealand Government Responsible Lending Code (Revised June 2017) at cl 12.16.
40
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When the lender is exercising their enforcement rights, the lender should require that their
debt collection agent complies with obligations under the CCCFA, require that the debt
collection agent ensures its staff understand and agrees to comply with the obligations under
the CCCFA, and confirm with the debt collection agency that it has processes to ensure that
its staff understand and agree to comply with their legal obligations and act in accordance
with the terms of the agreement between the lender and borrower.46 This means that lenders
are responsible for the actions of the debt collection agents if they fail to comply with the
Principles or any other provision under the CCCFA, when acting as agent for the lender.
Under the Code, if the borrower has indicated concerns about how the lender is dealing with
the borrower, a lender should remind the borrower of their right to use the lender’s internal
dispute resolution scheme and access the lender’s free external dispute resolution scheme.47
The lender’s internal complaints process should be documented and easy for borrowers and
guarantors to use and information should be provided about the process which details how
complaints can be made, how they will be dealt with, by whom and the timeframes for dealing
with complaints.48 If there is no full resolution by the end of the lender’s internal complaints
process, the lender should inform the borrower of their right to refer the complaint to the
external scheme and provide the borrower with contact details.49
c. Fair Trading Act 1986
The Fair Trading Act 1986 (FTA) prohibits any person in trade from making false or misleading
representations,50 unsubstantiated representations51 or engaging in misleading or deceptive
conduct. 52 It also prohibits any person from engaging in physical force, harassment or
coercion in connection with the supply or possible supply of goods or services or the payment
for goods or services.53 Consumers, the Commerce Commission, and rival traders are able to
take legal action for breaches of the FTA.54 The Commerce Commission has the jurisdiction
to issue infringement notices to traders where they believe on reasonable grounds that the
person is committing, or has committed, an infringement offence; and no information for that
offence has been laid against, and no infringement notice has been issued to, the person in

46

New Zealand Government Responsible Lending Code (Revised June 2017) at cl 12.18.
New Zealand Government Responsible Lending Code (Revised June 2017) at cl 12.20.
48
New Zealand Government Responsible Lending Code (Revised June 2017) at cl 12.21.
49
New Zealand Government Responsible Lending Code (Revised June 2017) at cl 12.24.
50
Fair Trading Act 1986, s 13.
51
Fair Trading Act 1986, s 12A.
52
Fair Trading Act 1986, s 9.
53
Fair Trading Act 1986, s 23.
54
Ministry of Business, Innovation and Employment “Fair Trading Act” (2019) Consumer Protection
<www.consumerprotection.govt.nz>. https://www.consumerprotection.govt.nz/general-help/consumerlaws/fair-trading-act/#your-rights
47
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relation to the conduct alleged to be an infringement offence.55 The court may, on application
of the Commission or any other person, grant an injunction restraining a person from
engaging in conduct that constitutes or would constitute:56
• A contravention of the FTA;
• Any attempt to contravene such a provision;
• Aiding, abetting, counselling, or procuring any other person to contravene such a
provision;
• Inducing, or attempting to induce, any other person, whether by threats, promises or
otherwise, to contravene such a provision;
• Being in any way directly or indirectly, knowingly concerned in, or party to, the
contravention by any other person of such a provision; or
• Conspiring with any other person to contravene such a provision.
The Commerce Commission issued a reminder to debt collectors about their legal obligation
to avoid misrepresenting consumers’ rights in 2018, following the actions of debt collector
Intercoll Limited for a likely breach of the FTA. The conduct of Intercoll involved telling a
debtor that if she wanted to question her debt, she should contact the company to which she
originally owed money. Intercoll told the debtor that she needed to pay the disputed amount,
and if the dispute with the original lender was successful, then Intercoll would pay the money
back. This was incorrect statement because Intercoll had purchased the debt and the debtor
has the right to dispute the debt directly with Intercoll.57
In the same reminder released by the Commerce Commission, Commissioner Anna Rawlings
stated that complaints to the Commerce Commission about debt collection had increased in
2018 and that debt collectors needed to ensure that they had systems in place for ongoing
compliance with their legal obligations to debtors. Rawlings stated that while debtors need
to pay any overdue debt, it is important that they are not misled when it comes to debt
recovery.58
Another FTA investigation by the Commerce Commission in early 2018 involved determining
whether the debt collection group Receivables Management had breached the FTA by
incorrectly claiming it had the right to charge interest, costs and fees to loan balances after
the repossession and sale of consumer goods. This conduct is prohibited by the CCCFA. When
55

Fair Trading Act 1986, s 40D(1).
Fair Trading Act 1986, s 41.
57
Commerce Commission “Debt collection industry on notice about misleading tactics” (press release, 18
October 2018) https://comcom.govt.nz/news-and-media/media-releases/2018/debt-collection-industry-onnotice-about-misleading-tactics
58
Commerce Commission “Debt collection industry on notice about misleading tactics” (press release, 18
October 2018) https://comcom.govt.nz/news-and-media/media-releases/2018/debt-collection-industry-onnotice-about-misleading-tactics
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borrowers are in default, lenders have a choice between either issuing proceedings and
continuing to charge interest and fees, or repossessing secured goods which freezes the
amount owed under the loan. This investigation resulted in Receivables Management
agreeing to refund all affected borrowers by the end of March 2018. If affected customers
are owed a cash refund, they are also entitled to an additional 5% of the interest and fees
charged for not having had use of the money.59
The Commerce Commission has also issued a guidance note for debt collectors setting out
legal obligations and giving examples of what might amount to harassment or coercion.60
d. The Privacy Act 1993
All debt collectors are subject to the Privacy Act 1993 as they are included within the s 2
definition of “agency” which includes any person or body of persons, whether corporate or
unincorporate, and whether in the public sector or the private sector; and for the avoidance
of doubt, includes a department. The Privacy Act 1993 sets out the information privacy
principles in s 6, of which principle 8 states that an agency that holds personal information
shall not use that information without taking reasonable steps to ensure the information is
accurate, up to date, complete, relevant, and not misleading.61
In 2016, the Privacy Commissioner investigated and reported on a breach of principle 8 by a
debt collection agency, Law Debt. The facts involved a disputed debt with a childcare centre.
When contacted by Law Debt, the complainant informed Law Debt that the debt was
disputed. Law Debt nonetheless continued to pursue him and eventually referred the debt to
a credit reporting agency.62
The Privacy Commissioner found that Law Debt had breached principle 8 of s 6 because Law
Debt did not take reasonable steps to check that the information regarding the debt was
accurate, up to date, and not misleading before using it. The Commissioner said it would
have been reasonable for Law Debt to continue to correspond with the complainant by
email to establish whether or not he had a genuine reason to dispute the debt. Instead, Law
59

Commerce Commission “Debt collection group to credit customers overcharged after goods repossessed”
(press release, 16 January 2018) https://comcom.govt.nz/news-and-media/media-releases/2018/debtcollection-group-to-credit-customers-overcharged-after-goods-repossessed
60
See Commerce Commission Guidance for Debt Collectors, at
https://comcom.govt.nz/__data/assets/pdf_file/0026/157661/Guidance-for-debt-collectors-June-2019.pdf
61
Privacy Act 1993, s 6 principle 8.
62
Privacy Commission “Case note 279069 [2016] NZ PrivCmr 12: Debt collector Law Debt* fails to check
accuracy of information before use” (5 December 2016) <www.privacy.org.nz>. https://privacy.org.nz/newsand-publications/case-notes-and-court-decisions/case-note-279069-2016-nz-privcmr-12-debt-collector-lawdebt-fails-to-check-accuracy-of-information-before-use/
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Debt posted letters to the complainant, knowing he would not receive them or be able to
respond in a timely manner as he was overseas. Without taking reasonable steps to check
the accuracy of the information, Law Debt referred the matter to a credit reporting agency.
Law Debt advised the credit reporter that the debt was not disputed and this was
misleading.63
The Commissioner formed a final view that Law Debt breached principle 8 because it did not
take reasonable steps to ensure the information about the complainant’s case was accurate,
up-to-date, complete and relevant. The Commissioner advised Law Debt it would be
appropriate for it to make an offer of resolution to the complainant, but Law Debt did not
respond to the Commissioner.64
During the time the default had been listed against the complainant’s credit record, he had
been unable to renegotiate his mortgage rates with his bank. He also explained that at the
time, his family circumstances were stressful and Law Debt’s actions had caused him
additional stress and anxiety. The complainant said it affected his sleep and he had to take
several days off work.65
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Privacy Commission “Case note 279069 [2016] NZ PrivCmr 12: Debt collector Law Debt* fails to check
accuracy of information before use” (5 December 2016) <www.privacy.org.nz>. https://privacy.org.nz/newsand-publications/case-notes-and-court-decisions/case-note-279069-2016-nz-privcmr-12-debt-collector-lawdebt-fails-to-check-accuracy-of-information-before-use/
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Privacy Commission “Case note 279069 [2016] NZ PrivCmr 12: Debt collector Law Debt* fails to check
accuracy of information before use” (5 December 2016) <www.privacy.org.nz>. https://privacy.org.nz/newsand-publications/case-notes-and-court-decisions/case-note-279069-2016-nz-privcmr-12-debt-collector-lawdebt-fails-to-check-accuracy-of-information-before-use/
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Privacy Commission “Case note 279069 [2016] NZ PrivCmr 12: Debt collector Law Debt* fails to check
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e. MBIE’s summary of debt collectors’ obligations
The Ministry of Business, Innovation and Employment’s (MBIE) Consumer Protection website
summarises the obligations of debt collectors as follows (and our understanding of the source
of each obligation is noted in the accompanying footnotes):66
• to not use physical force, or unreasonably harass the debtor or the debtor’s family;67
• to not mislead or deceive the debtor about the debt or threaten legal action without
any grounds to do so;68
• to not take advantage of any vulnerability, disability or other circumstance;69
• to not tell the debtor’s family, friends, employer or others about the debt without the
debtor’s consent;70
• to not provide false information to a credit reporting agency;71
• to only charge reasonable debt collection fees, 72 ‘reasonable’ meaning fees which
relate to actual work done by the lender;73
• to keep the debtor’s personal information and the personal information of third
parties confidential;74 and
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Ministry of Business, Innovation and Employment “Debt Collection” (2019) Consumer Protection
<www.consumerprotection.govt.nz>. https://www.consumerprotection.govt.nz/help-product-service/creditbanking-finance/debt-and-debt-collection/debt-collection/
67
The source of this obligation is the Fair Trading Act 1986, s 23 and the Harassment Act 1997 which defines
“harassment” in s 3, as “a pattern of behaviour that is directed against that other person… that includes doing
any specified act to the person on at least 2 specified occasions within a period of 12 months.” Specified acts
are listed in s 4.
68
Fair Trading Act 1986, s 13.
69
This is an obligation founded in equity. Bowkett v Action Finance Limited [1992] 1 NZLR 449 at [89]. The High
Court found that an unconscionable victimisation (in breach of the equitable doctrine of unconscionable
bargain) will occur where there are: “… circumstances which are either known or which ought to be known to
the stronger party in which he has an obligation in equity to say to the weaker party: no, I cannot in all good
conscience accept the benefit of this transaction in these circumstances either at all or unless you have full
independent advice.”
70
Privacy Act 1993, s 6 principles 10 and 11.
71
Fair Trading Act 1986, s 9; and Privacy Act 1993, s 6 principle 8.
72
Credit Contracts and Consumer Finance Act 2003, s 41. This only applies to debt arising from a consumer
credit contract.
73

Credit Contracts and Consumer Finance Act, 2003, s 44A. This section states: (1) In determining whether a
default fee is unreasonable, the court must have regard to, in relation to the matter giving rise to the fee,
whether the fee reasonably compensates the creditor for the following:(a) any cost incurred by the creditor:(b)
a reasonable estimate of any loss incurred by the creditor as a result of the debtor’s acts or omissions.(2) In
determining whether the fee reasonably compensates the creditor for any cost and loss referred to in
subsection (1), the court must have regard to reasonable standards of commercial practice.
74

Privacy Act 1993, s 6 principles 10 and 11.
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•

to only charge late payment fees if the original lender informed the debtor at the time
the debtor bought the products or services that late payments would result in extra
charges.

MBIE’s Consumer Protection website states:75
“Debt collection is one of the options amongst others that a lender may have under the
contract, such as taking legal action to recover the debt, repossession, or adverse credit
reporting. In other words, the source of the debt collector’s powers, including to charge fees
for late payments or recover the expenses of the collection process, is the contract between
the lender and the borrower.”
f. Repossession
Repossession is a separate process to debt collection but is another way of ensuring debts are
repaid. It involves the lender taking the debtor’s property that the lender has a security
interest over to be sold to cover the amount of the debt. Regulation around repossession in
relation to consumer credit contracts was tightened in 2015 through the introduction of Part
3A of the CCCFA. There are now specific rules in Part 3A for repossession of consumer goods
under credit contracts and the creditor must also comply, in relation to the repossession, with
the Principles.76 The Code provides guidance on how the Principles apply to repossession.77
The Commerce Commission has also released a “Repossession Guidelines” document to
explain the repossession rules and explain how the Principles apply to repossession.78
The obligation of every lender to treat the borrower and their property reasonably and in an
ethical manner extends to a repossession process.79 In general, property is only able to be
repossessed if the contract explicitly allows it.80 In other words, the right of the creditor to
repossess goods over which security has been taken is a right that stems from the contract
with the lender. Goods typically cannot be repossessed unless they were specifically
identified in the credit contract,81 which requires an “adequate description” so the goods can
be identified.82 This means that clauses which purport to allow the lender to repossess “all
present and after-acquired property” are invalid because they do not specifically identify the
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Ministry of Business, Innovation and Employment “Debt Collection” (2019) Consumer Protection
<www.consumerprotection.govt.nz>. https://www.consumerprotection.govt.nz/help-product-service/creditbanking-finance/debt-and-debt-collection/debt-collection/
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Credit Contracts and Consumer Finance Act 2003, s 83E(1)(c).
77
New Zealand Government Responsible Lending Code (Revised June 2017), cl 13.
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Commerce Commission Repossession Guidelines (June 2018) at 3.
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Credit Contracts and Consumer Finance Act 2003, s 9C(3)(d)(iii).
80
Credit Contracts and Consumer Finance Act 2003, s 83C(1).
81
Credit Contracts and Consumer Finance Act 2003, s 83F(1)(a).
82
Credit Contracts and Consumer Finance Act 2003, s 83F(2)(a).
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goods that are able to be repossessed. 83 Certain household necessities and important
documents are also unable to be repossessed, unless there is a purchase money security
interest over the goods, which means that the loan is taken out specifically to purchase those
goods. 84 Household necessities that cannot be repossessed include beds and bedding,
cooking equipment including stoves, medical equipment, portable heaters, washing machines
and refrigerators. Documents that cannot be repossessed include travel documents,
identification documents and bank cards.85 Goods can only be repossessed if the debtor is in
default or the goods are at risk of being damaged, sold or disposed of contrary to the credit
contract, and the creditor has fully complied with the requirements of Part 3A.86 Part 3A
includes a requirement that a warning notice must be served in writing, at least 15 days before
repossession, and containing relevant details as set out in Schedule 3A.87 Debtors are able to
voluntarily deliver goods back to the creditor.88
In addition, if a security interest in consumer goods is or may be taken in connection with a
credit contract then the contract or arrangement that creates or provides for the security
interest is treated as part of the consumer credit contract, 89 the creditor is treated as a
secured party under the Personal Property Securities Act 1999,90 and the debtor is treated as
a debtor under the Personal Property Securities Act 1999.91
Following a breach of the repossession rules, a lender or their agent can be convicted and
fined under the CCCFA, companies up to $600,000 per breach and individuals up to $200,000,
and ordered to pay damages or refund money to borrower. For minor breaches of the rules,
the Commerce Commission can issue infringement notices with fines of up to $1,000.92
Broadly speaking and based on the comments made by financial mentors, issues with poor
creditor debt collection behaviour around repossession are considered to have decreased
since the introduction of the detailed regulation in Part 3A in 2015.
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Commerce Commission Repossession Guidelines (June 2018) at 7.
Credit Contracts and Consumer Finance Act 2003, s 83ZN(2).
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Credit Contracts and Consumer Finance Act 2003, s 83ZN; and Commerce Commission Repossession
Guidelines (June 2018) at 8.
86
Credit Contracts and Consumer Finance Act 2003, s 83E(1).
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Credit Contracts and Consumer Finance Act 2003, s 83G(3).
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Credit Contracts and Consumer Finance Act 2003, s 83H.
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Credit Contracts and Consumer Finance Act 2003, s 83B(2)(a).
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Credit Contracts and Consumer Finance Act 2003, s 83B(2)(b).
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Credit Contracts and Consumer Finance Act 2003, s 83B(2)(c).
92
Commerce Commission Repossession Guidelines (June 2018) at 4.
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5.

EVIDENCE OF PROBLEMS OCCURRING AROUND DEBT COLLECTION AS
COLLECTED BY MBIE IN THE 2017–2018 REVIEW OF CONSUMER CREDIT

This section sets out what MBIE found in its 2017–2018 review of consumer credit regulation,
as recorded in the June 2018 Discussion Paper and Additional Information Document.
In its 2017-2018 review, MBIE found there were various problems arising in practice with debt
collection in relation to consumer credit contracts.93 The June 2018 Discussion Paper noted
that the following problems were occurring:94
a. False and misleading claims: The majority of Fair Trading Act-related debt collection
complaints received by the Commerce Commission pertain to misrepresentation of rights. The
most common types of misleading and false claims being made by debt collectors relate to
the right to collect debt (including non-existent debts, debts owed to a different person, or
statute-barred debt) and the amount of the debt.
b. Unaffordable repayment schedules: We have heard that it is common for debt collectors to
make unaffordable repayment demands. In one example, a borrower offered the maximum
of what they could afford to pay (approximately $120 per month in repayments); the debt
collector refused and demanded that double that be paid. Unaffordable repayment schedules
create unnecessary additional stress and can cause or deepen hardship. We have also heard
that, even where borrowers have defaulted due to difficulties in making regular payments,
many debt collectors send initial letters to borrowers that demand immediate full and final
payment of the debt.
c. Excessive charges (fees and interest) for debt collection: We’ve been told that many debt
collectors charge borrowers excessively high fees to collect loans. In some cases, total
collection costs are bigger than the initial loan. Examples of individual fees include a $30 letter
fee incurred when the debt is initially passed on to the debt collector and $15 being charged
per phone call.
d. Harassment: Stakeholders have raised concerns about harassment (sometimes unlawful)
being used by some debt collectors as part of normal business practice. These include frequent
phone calls to the borrower or their employer, and aggressive or coercive behaviour. We have
heard that even after a repayment schedule is agreed, some debt collection agencies call
borrowers frequently – whether or not the arrangement is being complied with – requesting
them to either raise the repayment amount or repay the full outstanding amount immediately.
93

The MBIE review looked across the board at all consumer credit contracts, not just problems with high cost
loans.
94
Ministry of Business, Innovation and Employment Discussion paper: Review of consumer credit regulation
(June 2018) at 35 and 36.
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More aggressive debt collection (and debt with higher rates of interest) is rewarded by being
prioritised for repayment over other debt, which creates disincentives to collect debt
responsibly (and an uneven playing field among debt collectors). Vulnerable consumers are
highly unlikely to raise complaints with Police and use existing protections in criminal law.
The Additional Information Document released by MBIE with the June 2018 Discussion Paper
gave more detail on problems relating to debt collection. That paper reported that:95
Complaints to the Commerce Commission about debt collection have been steadily rising.
It is unclear whether the rise in complaints to the Commerce Commission is due to: (a) an
increase in the number or use of debt collectors; (b) an increase in undesirable debt collector
behaviour, or; (c) because consumers are more willing to complain when they experience an
issue.
It is likely that debt collection issues are under-reported. We have heard that consumers are
reluctant to complain about debt collector behaviour or irresponsible lending for a range of
reasons, including shame, fear, or a lack of knowledge of rights and processes surrounding
complaints.
There may be particular problems around the use by debt collectors of wage deduction
authorities (this is also a practice used by some creditors prior to entry into the debt collection
process). The Additional Information paper stated:96
In some cases, wage deductions are used to obtain repayments, and we have been told that
this practice may be increasing. This is problematic for people in hardship because it means
that borrowers’ incomes go towards debt repayments before essential items like food and
bills. When they have limited income, this can also increase the probability of defaulting on a
bill, thereby perpetuating debt spirals.
Regarding the issue of excessive charges for debt collection, the paper stated:97
We’ve been told that many debt collectors charge borrowers excessively high fees to collect
loans. Examples we’ve heard of include a $30 letter fee incurred when the debt is initially
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Ministry of Business, Innovation and Employment Review of consumer credit regulation: Additional
information to support the discussion paper (June 2018) at 22 and 23.
96
Ministry of Business, Innovation and Employment Review of consumer credit regulation: Additional
information to support the discussion paper (June 2018) at 23.
97
Ministry of Business, Innovation and Employment Review of consumer credit regulation: Additional
information to support the discussion paper (June 2018) at 23.
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passed on to the debt collector, $15 being charged per phone call, a monthly "arrangement
fee" of $5 for the term of the repayments, and a $1 transaction fee per payment.
In some cases, total collection costs are bigger than the initial loan. In one example, the
charges on an account were 113% more than the original amount referred to the debt
collection agency.
Incurring additional costs is a reasonable consequence of not repaying a loan in the time
agreed, and is a good way of motivating prompt payment. However, costs this high may be
seen as disproportionate and punitive. Such costs can create debt spirals, trapping individuals
into many years of repayments, and perpetuating hardship.
On the subject of harassment, the paper reported:98
The Commerce Commission’s 2016 consumer issues report noted that there are growing
numbers of complaints in this area.
Examples of harassment include:
a. Frequent phone calls to the borrower or their employer. We understand that this is very
common. We were told of a debt collector who called a borrower’s workplace receptionist up
to five times a day demanding payment.
b. Aggressive or coercive behaviour.

98

At 24.
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6.

MBIE’S PROPOSALS FOR REFORM AND WHAT HAS BEEN APPROVED BY
CABINET

MBIE proposed a series of possible reforms in relation to debt collection under consumer
credit contracts in the June 2018 Discussion Paper. The options were as follows:
Option A:
MBIE’s first proposed reform was to require debt collectors to disclose key information at the
commencement of debt collection, including the name of the original creditor, a breakdown
of the amount owing, information about the debtor’s rights, and contact information for
financial mentors.99
Option B:
Secondly, MBIE proposed that debt collectors should have to offer the debtor a new
affordability assessment for the purpose of determining a new affordable repayment
schedule.100
Option C:
Thirdly, MBIE proposed that appropriate limits could be specified on communication between
the debtor and the debt collector.101
Option D:
Fourthly, MBIE proposed that debt collectors which operate as agents for the original lender
become subject to the CCCFA.102
Option E:
Finally, to prevent unreasonable debt collection fees from being charged to the debtor, MBIE
proposed that external debt collection fees become cost-based.103
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Ministry of Business, Innovation and Employment Discussion paper: Review of consumer credit regulation
(June 2018) at 36 and 37.
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Ministry of Business, Innovation and Employment Discussion paper: Review of consumer credit regulation
(June 2018) at 37.
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Ministry of Business, Innovation and Employment Discussion paper: Review of consumer credit regulation
(June 2018) at 37.
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(June 2018) at 38.
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Ministry of Business, Innovation and Employment Discussion paper: Review of consumer credit regulation
(June 2018) at 38.

22

Of these proposals, the only reform in this area that was recommended by MBIE was Option
A: increasing the disclosure requirements at the beginning of the debt collection process. 104
The September 2018 Regulatory Impact Statement stated that Option A was recommended
because:105
[Option A] has significant benefits, especially around improved transparency and enhanced
self-enforcement opportunities. Accurate information would benefit debtors, who could more
readily understand the debt, work with debt collectors to establish a repayment plan, and
challenge the debt if necessary. It would also benefit debt collectors, who could resolve the
debt more readily if all parties understood key facts of the loan.
It has comparatively few costs, given that debt collectors indicated in their submissions that
they already undertake a level of disclosure. Compliance costs will be higher for all debt
collectors, and there is a small risk that some debt collectors will use fraudulent documents.
On balance, we consider that the benefits to consumers outweigh the costs to lenders.
…
There was broad support for this option, including from some dispute resolution schemes, a
lender, a debt collector, and a consumer advocate. The Financial Services Federation (and
several other submissions from debt collectors) noted that ‘responsible’ debt collectors
already provide most of the information specified in this option “as standard practice at the
commencement of debt collection action”.
Option A was approved by Cabinet and is now (August 2019) included in the Credit Contracts
Legislation Amendment Bill.106
Debt Collection Option B (require debt collectors to offer an affordable repayment plan) was
not recommended because MBIE received “insufficient information to accurately assess the
extent and probability of the costs and benefits”.107 The perceived risks included a concern
that it would become more difficult for debt collectors to recover their costs and recovery
rates may reduce. It may also create incentives for creditors to take alternative enforcement
action, such as repossession or court proceedings in preference to debt collection, which may
result in greater consumer harm than the status quo.
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Ministry of Business, Innovation and Employment Coversheet: Consumer Credit Regulation Overview (24
September 2018) at 56.
105
Ministry of Business, Innovation and Employment Coversheet: Consumer Credit Regulation Overview (24
September 2018) at 56.
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Credit Contracts Legislation Amendment Bill 2019 (131-1), cl 42.
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Ministry of Business, Innovation and Employment Coversheet: Consumer Credit Regulation Overview (24
September 2018) at 56, F5.1.
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Option C (limit contact between the debt collector, borrower and other persons) was also
considered too risky because of the likely reduction in recovery rates. This may result in higher
risk being associated with some types of credit, and the cost of credit being raised.
Alternatively, debt collectors may mitigate this by taking debts to court earlier, which may
have negative effects for debtors. Again, MBIE recorded that it had received insufficient
information to accurately assess the extent and probability of the costs and benefits.108
Option D (make third-party debt collection agencies directly subject to the CCCFA) was
rejected because it would not effectively address consumer harm in relation to debt collection
and would not address concerns about debt collection that was not in relation to consumer
credit.109
Option E (make external debt collection fees cost-based) was rejected because it “may not
result in lower costs of debt collection for consumers.”110
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Ministry of Business, Innovation and Employment Coversheet: Consumer Credit Regulation Overview (24
September 2018) at 56, F5.1.
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7.

WHAT SUBMITTERS TO THE JUNE 2018 DISCUSSION PAPER SAID

Significant evidence of poor debt collection practices emerged from the submissions made to
the June 2018 Discussion Paper.111 Many submitters (notably financial mentors and consumer
advocates) provided evidence of the problems faced by debtors, in particular harassment by
debt collectors and demands for unreasonable repayments.
Lenders and lender industry bodies wrote at length on debt collection and were generally
against the reforms (excluding Option A, which was supported by five lenders,112 as well as
the Financial Services Federation and the New Zealand Bankers Association). There was
significant push back on Option E in particular, which proposed putting limits on the costs
that could be charged to debtors. However, several lenders and industry bodies were in
favour of New Zealand adopting guidelines around debt collection practices modelled on
those that operate in Australia, including: Sunshine Loans, Rapid Loans, the Financial Services
Federation, Baycorp, Intercoll and Illion.
There were mixed views on what level of contact with a debtor was appropriate. Some
lenders mentioned three times per week as a reasonable level of contact (for example,
Sunshine Loans suggested three times per week until a repayment plan is put in place, then
no contact unless that is breached).113
A key theme of the lenders’ submissions was that the same regulation which applies to
lenders that conduct debt collection in-house should apply to third-party collectors (whether
they are agents or debt purchasers), otherwise some types of debt collectors will be
advantaged and that will create incentives to use less regulated collection avenues.
Additionally, lenders advocated for proper research to uncover what poor practices are
actually happening (on the basis that consumer advocates may be exaggerating the
problems).
In its September 2018 Regulatory Impact Statement, MBIE stated that the content of the
submissions suggested that there are significant problems around debt collection. MBIE
referred to the Commerce Commission’s submission, which noted that most Fair Trading Actrelated debt collection complaints that it received related to misrepresentations made by
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Submissions are accessible at https://www.mbie.govt.nz/documentlibrary/search?keywords=consumer+credit+regulation+review&df=01%2F05%2F2018&dt=31%2F12%2F2018&
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Rapid loans and Sunshine loans. Further, Illion supported a code of practice; and Full Balance and BayCorp
supported prescriptive contact measures like Australia.
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debt collectors in breach of the Fair Trading Act 1986.114 The Commission noted that false and
misleading claims impact the debtor’s ability to dispute the debt. MBIE also referred to the
Citizens Advice Bureau’s submission, which noted that most debt collection enquiries that it
received were related to costs charged by debt collectors.115
MBIE also recorded that debtors being pressured to agree to unaffordable repayment
schedules was an issue and that wage deductions were also problematic. Additionally, MBIE
reported the concern from submitters that harassment was becoming increasingly common,
and cited an example where “a client [was] visited by a debt collection agency (in his home
and the home of his wife’s parents) every other day” and subjected to misleading threats,
including “threats to repossess all their household goods [and] to get the client fired from his
job”.116 MBIE concluded that the submissions demonstrated that “genuine issues do exist,
and are not localised to one particular area or collection agency”.117
However, MBIE felt that it was operating under constraints, for example, it had received
conflicting evidence on whether the problems are being caused by a small number of noncompliant debt collectors or whether the poor conduct was more widespread, and conflicting
evidence regarding the prevalence or harassment; while consumer advocates provided many
examples of harassment, some lenders and debt collectors claimed to have clear policies that
limited the contact with debtors. MBIE also acknowledged the likely under-reporting of
problems by consumers because vulnerable consumers are generally less likely to speak up
and more likely to be the subject of debt collection action. Finally, MBIE noted that there is
very little quantitative information on the extent of problem.
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8.

EVIDENCE OF DEBT COLLECTION PRACTICES FROM RESEARCH DONE SINCE
THE MBIE REVIEW WAS COMPLETED

Further evidence of poor debt collection practices emerged from research undertaken in
December 2018 by the Justice Innovation Centre Community Law Canterbury. The final report
resulting from that research, entitled Survey of financial mentoring and budgeting services in
Aotearoa on high cost loans, debt collection and other consumer credit issues 118 reported
that:119
On average, across [budgeting] agencies, it appears that around half of clients have been
referred to debt collectors. …
Debt collection doesn’t come free. Agencies are almost unanimous (96%) that it is very
common (somewhat common = 4%) for debt collectors to add additional fees and costs to the
debt, in the process of seeking to have it repaid.
As well, it is common for interest on debts to continue to be charged when they have been
passed to a debt collector.120 With only two or three dissenting voices, budgeting agencies
decried this practice:
NO NO NO! We need to stop the clock and allow people to take responsibility for what they
are trying to deal with without ongoing penalties.
No The debt has been sold on with the Debt Collection fee added that should be the final
amount owing.
Definitely not. Understand a fee, but this too should be reasonable and standardised, there
is huge variation between collection agencies.

118

Liz Gordon Survey of financial mentoring and budgeting services in Aotearoa on high cost loans, debt
collection and other consumer credit issues (Justice Innovation Centre: Community Law Canterbury and FinCap,
February 2019). Available from [https://www.fincap.org.nz/big-changes-needed-to-protect-consumers-fromhigh-cost-loans-and-debt-collection-practises/].
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Ministry of Business, Innovation and Employment “Consumer Credit Regulation Overview” Regulatory Impact
Statement (24 September 2018) at F2.1.
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Feel all interest should be frozen until repayment plan is established. Companies who sell
debt to collection companies - collection companies should pay for privilege of collecting
the debt.
No. If it has gone to a debt collector because they could not pay anyway why carry this on?
No. The company that has passed the debt on has cut their losses and were not getting
paid at all so recovering the debt that is outstanding at the point of being passed on to debt
collectors should suffice. If the debt collectors are charging interest it just makes it even
harder for the client to repay the debt and means that they are in the same position as
when the debt was with the originating company.
No, have found also that the creditor and debt collection agency set fees as a percentage
and they would not be regarded as fair and reasonable. example - mortgagee sale - $32,
000 added and client had 2 letters only, insolvency will be only option for client.
… Aside from the question of collection costs and interest, the survey explored what other
practices by debt collectors were experienced by agency clients, whether helpful or
punitive.
The most common practices … are also the most punitive, except that an old practice of
knocking on neighbour’s doors appears to have been significantly reduced due, perhaps, to
privacy concerns. A couple of agencies commented that debt collectors can show a human
face:
We do have the odd collector who is quite engaging and wants to help their customer when
applying for hardship.
Some companies can be helpful when they know the client is working with a budget adviser
to try to resolve the debt.
But most of the “other” practices cited by agencies are punitive. Several noted debt
collectors approaching employers about the person’s debt. Some note demands for direct
payments from benefits, leaving “no essentials money available (food and rent)”.
…
Other practices include the use of private investigators, attachment orders, Facebook
‘stalking’, text messaging, emails or threats to repossess goods.
A couple of agency responses noted that clients make it harder for themselves:
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Mixed results due to persons ability to articulate their personal situation
Unfortunately, many of these clients ignore the first approaches and only seek help when
there is nowhere else to avoid paying and need to seek other sources to loan money
Finally, several agencies outlined some disturbing financial practices:
Write off one part but replace it with a MUCH larger amount. BULLY tactics.
Threats to repossess, offers to defer interest if the client takes out more debt with same
company
Threatening to take further action BUT if they pay in full including a little bit of interest then
no further action will be taken.
The issue of debt collection evoked quite passionate responses from local financial
capability and budgeting agencies, and is worthy of further study. One person noted that
these questions should really be directed at the clients themselves, so a future study may
involve interviews with clients.
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9.

ISSUES NOT ADDRESSED BY THE PROPOSED REFORMS
a. Unaffordable repayment schedules

A repayment schedule is the agreement between the debtor and creditor regarding paying
down the debt.121 According to financial mentors, these agreements currently are generally
dictated by debt collectors, and debt collectors do not always accommodate the financial
position of the debtor. There is evidence from financial mentors that some debt collectors
are difficult to negotiate with, "having a predetermined amount that they won’t go below
even if the consumer can’t afford it",122 and some are "extremely aggressive".123
The lack of regulation over the way that repayment schedules are agreed means that debt
collection practices can have oppressive or otherwise detrimental effects on the debtor.
Some debtors (based on the evidence of financial mentors) have mental health issues,
physical and intellectual disabilities, or are financially illiterate. These factors, coupled with
financial stress, mean that the debtor is at a comparative disadvantage when it comes to
bargaining. This disadvantage can be exacerbated by the debt collector turning up at a
debtor’s house unannounced.
Some debtors agree to a repayment plan that they cannot afford “because they just want
[debt collectors] off their backs”.124 There is also evidence that contact does not cease once
a plan is agreed and collectors may continue to request larger repayments. 125 This is
illustrated by the following example reported by the Marton and Districts Budgeting
Service:126
“We have recently had a case in point, where a client had already told the trading company
that she could not afford the agreed repayments and was going to be seeing a budget
advisor. The Financial Mentor also contacted the company and asked them for a week to
come back with a proposal. They agreed, but a debt collector from the company still turned
up at the client’s home after 7pm, unannounced and harassed the client, refusing to leave
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Note that the following section includes quotes from a questionnaire that FinCap sent out to budgeting
services on 3rd July 2018 asking for feedback on the June 2018 Discussion Paper. These responses were used in
FinCap’s (then called the National Building Financial Capability Charitable Trust) submission to the June 2018
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of the submission. This submission can be found at https://www.mbie.govt.nz/documentlibrary/search?keywords=consumer+credit+regulation+review&df=01%2F05%2F2018&dt=31%2F12%2F2018&
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122
Compassion Trust Budget Service, Christchurch.
123
Whangarei Budgeting Service.
124
Nelson Budget Service, Te Ratonga Whakarite Putea o Whakatu.
125
Wellington City Mission.
126
Marton and Districts Budgeting Service.
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until she had signed an agreement to pay (more than she could afford). The Financial
Mentor phoned the company the next day to cancel this agreement and get some
clarification and was stonewalled. The person she spoke to didn’t know which Financial
Services Disputes Organisation they were registered with (actually didn’t know what the
Financial Mentor was talking about), and finally suggested that the Financial Mentor was at
fault and their collectors would never act in that way.”
b. Harassment
The issue of harassment by debt collectors was highlighted by the Minister in the June 2018
Discussion Paper.127 The frequency, type and content of the contact made with the debtor is
a source of great stress for debtors. There is also evidence that some debt collectors display
aggressive behaviour to debtors, such as threatening court action if the debtor is unable to
pay. 128 These factors can lead to debtors paying more than they can afford to minimise
contact with debt collectors.
Stories of how debt collection affects clients’ mental health were provided by budgeting
services in the questionnaire FinCap sent out for feedback on the June 2018 Discussion
Paper.129 For debtors who have anxiety or other mental health problems, the confrontational
communication and the pressure placed on debtors can exacerbate their existing conditions.
Financial mentors, when acting on behalf of debtors, often have trouble making contact with
debt collectors. Services see many instances where debt collection agencies avoid working
with the financial mentor, for example by refusing to answer phone calls or provide requested
information. Services perceive that it is in the interests of debt collection agencies to be
uncooperative because that means more interest and fees accrue on the loan. 130 Once
financial mentors sign on as the point of contact for the debt collector, financial mentors
themselves are sometimes harassed for greater sums.131

127

Ministry of Business, Innovation and Employment Discussion paper: Review of consumer credit regulation
(June 2018) at 36.
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Cabinet Economic Development Committee Review of Consumer Credit Regulation (10 October 2018) at 24;
Susan Edmunds “I owe money, but do debt collectors have to chase so hard?” (18 January 2019) Stuff
<www.stuff.co.nz>. https://www.stuff.co.nz/business/109991629/i-owe-money-but-do-debt-collectors-haveto-chase-so-hard
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Tim Barnett Submission on discussion document: Consumer Credit Regulation Review (Ministry of Business,
Innovation and Employment, 5 September 2018) at 34. https://www.mbie.govt.nz/documentlibrary/search?keywords=consumer+credit+regulation+review+&df=01%2F05%2F2018&dt=31%2F12%2F2018
&submit=Search&type%5B66%5D=66&topic%5B3%5D=3&subtopic%5B19%5D=19&sort=&start=70
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Financial mentors found that contact between the debt collector and the debtor is often at a
frequency that causes stress to the debtor. As an illustration, one debt collector states in their
paperwork “unless the debtor pays their minimum, calls, emails and letters will still be
actioned by the collector”.132 FinCap stated in its submission to MBIE’s June 2018 Discussion
Paper “It is not uncommon for a debt collector to harass the debtor (usually until the debtor
applies for bankruptcy), calling many times per day, or using automated dialer technology
(Robo calls) that can call the debtor multiple times per day. In one case we know of, 33 calls
were made in one day. “133
The Wellington City Mission reported that some collectors hold themselves out as lawyers
and threaten legal action if the debt is not paid. 134 The current law requires that debt
collectors do not mislead debtors by stating that debtors will be responsible for legal costs if
the matter is taken to court.135
c. Excessive fees charged for debt collection
Fees and charges are commonly added to a debt when it goes to debt collection to cover the
costs of collection. Generally, these fees are provided for in the original lending contract in
broad terms, for example in language such as “all costs associated with debt collection will be
borne by the debtor.”
Default fees can be added onto the debt after the debt collection process starts, which
includes third party and enforcement costs. The CCCFA distinguishes between default fees
and default interest rates. A default interest rate is a higher interest rate charged if a borrower
breaches a credit contract, such as by missing payments or going over a credit limit.136 This
default interest rate can only be applied to the amount of the default, not the whole unpaid
balance of the loan, and while the default continues.137
Default fees are fees payable on a breach of a credit contract by a borrower or on the
enforcement of a credit contract by a lender. This means that debt collection fees that are
charged by the lender (or an assignee of the lender) are costs that come within the definition
132
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of a default fee as these costs relate to steps taken to enforce repayment of a debt.138 These
fees must not be unreasonable under s 44A of the CCCFA, which provides that in determining
whether a default fee is unreasonable, the court considers the matter giving rise to the fee
and whether the fee reasonably compensates the creditor for any cost they incur, and is the
fee a reasonable estimate of any loss incurred by the creditor as a result of the debtor’s acts
or omissions. In determining whether the fee reasonably compensates the creditor for any
cost and loss, the court must have regard to reasonable standards of commercial practice.139
The “matter giving rise to the fee” means the transaction-specific activity to which the credit
fee relates. 140 “Reasonably compensates” means that the fee should recover only the
reasonable cost of the loan-related activity and cannot include any profit or the recovery of
any cost that does relate closely to the activity for which the fee is charged. The “reasonable
standards of commercial practice” consideration is subordinate to the principle that fees
should only reasonably compensate the lender and is not a separate test. Reference to
commercial practice only informs the main test, which concerns compensating for any cost
or loss incurred by the creditor, but this is not determinative on its own.141 This is because a
common commercial practice may not necessarily be a reasonable standard of commercial
practice, which was confirmed by the Supreme Court in Sportzone Motorcycles Ltd (in liq) v
Commerce Commission.142
Default fees must not exceed the total of any cost incurred by the lender and a reasonable
estimate of the lender’s loss, and the loss recovered must be a result of the borrower’s acts
or omissions which means that the lender cannot recover loss caused by some other borrower
or class of borrowers. Default fees differ from credit fees because default fees allow the
lender to recover their reasonable losses, which needs to be of a kind that is within the
contemplation of the parties to the loan. A default fee must be a genuine estimate of future
loss and not a penalty to deter the borrower from defaulting.143
Section 11 of the CCCFA defines a consumer credit contract as a credit contract where interest
or credit fees are payable under the contract. 144 The definition of ‘creditor’ includes the
original lender and any person who has taken an assignment of the creditor’s rights (but not
138
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the agent). Accordingly, debt collectors (in house or assignees of the debt) that charge fees
are covered by the CCCFA (and the Responsible Lending Code), which states that fees should
be reasonable. Debt collection agents are not directly subject to that requirement. Nor are
agents subject to the limits on default fees in s 44A. The lender is subject to s 44A, but if the
agent charges an excessive fee for its services, that becomes a “cost incurred by the creditor”.
Default fees include collection and enforcement costs passed on to the borrower from a
lender’s agent where the lender outsources the collection of debt or the enforcement of a
loan. The Commerce Commission view is that if a lender can establish a sufficiently close
connection between debt recovery costs and the particular default, an appropriate
apportionment of the costs can be charged.145 MBIE suggested in the June 2018 Discussion
Paper that it was unclear how the requirement that default fees must not be unreasonable
applies to fees charged by an external debt collector (in other words, a debt collection
agent).146 In MBIE’s view the current law “leaves wide latitude for third-party debt collectors
to charge high fees to the borrower, and creditors currently have weak incentives to limit
these.”147
Sections 83ZB and 83ZE of the CCCFA relate to costs payable by a borrower who seeks to
reinstate or settle a contract after repossession of secured items, which are not deemed
default fees. These costs of repossessing, storing or repairing goods or preparing the goods
for sale must be reasonable and only relate to the lenders’ actual reasonable costs. Where
these repossession fees relate to costs that the lender incurs from a third party who is not
associated148 with the lender, then the fee is not subject to a reasonableness assessment as
described above. Instead, the lender must pass on the fee at cost and cannot add a margin to
it. Fees charged by an associated third party are deemed credit fees and are subject to a
reasonableness assessment.149
The Commerce Commission took action against Receivables Management, who acquire debt,
loans and receivables and handle debt collection, which resulted in a settlement agreement
dated 15 December 2017. Receivables Management acts as creditors under consumer credit
contracts and collect debts and monies on behalf of third party clients. Receivables
Management represented that they or their clients had the right to add interest and fees to
some debtor accounts after repossession and sale action. Although the actions concerned
145
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occurred when the Credit Repossession Act was still in force, the obligation under s 35 of this
Act prohibited a creditor from recovering more than the balance outstanding after deducting
the net proceeds from the sale of those assets from the amount owing by the debtor. The
debtor’s obligation is frozen at this shortfall on sale, so that the creditor is not entitled to add
ongoing interest and fees. This prohibition is reaffirmed by s 83ZM of the CCCFA. This
representation is also prohibited by s 13(i) of the Fair Trading Act 1986 which prohibits false
and misleading conduct in trade.150 Receivables Management undertook a review of their
loan book as part of this investigation, which identified that $1,408,358.56 in interest and
fees were added to 1,698 loans after repossession and sale action had been taken.
Receivables Management agreed to refund all affected debtors who have been overcharged
interest and to cease charging interest and fees in respect of loans where repossession and
sale action has been taken.151
Fees that do not fall under ss 83ZB and 83ZE are default fees and are therefore subject to the
reasonableness assessment whether or not the third party is associated with the lender. The
association with the lender will be relevant to determine whether the fee is consistent with
reasonable standards of commercial practice. In assessing whether a default fee that seeks
to recover third party collection or enforcement costs will be reasonable, the Commerce
Commission will consider:152
• “Whether the fee recovers no more than the actual, or reasonably estimated, cost
incurred by the lender (i.e. the amount charged, or expected to be charged, to the
lender by the third party). The third party fee may incorporate a profit component,
provided that the fee paid by the borrower is not unreasonable;
• Whether the type of fee, and the amount of the fee, is consistent with reasonable
standards of commercial practice (for example whether the amount of the fee is
significantly higher than would have been charged by a reasonable collection agent);
• The relationship between the lender and the collection agent. For example, if the
collection agent is associated with, or otherwise closely connected to the lender, the
Commerce Commission will consider whether the lender is using the collection agent
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•

to avoid the prohibition against recovering profits or non-transaction specific costs;
and
Whether, in the circumstances, it is otherwise reasonable for the lender to recover a
fee of that amount from the borrower. For example, if the amount of the default fee
significantly exceeds the amount in default or the lender is unreasonably receiving
payment or commission from the third party.”

If a lender provides for a fee in a credit contract, which includes default fees or fees under ss
83ZB or 83ZE, that seeks to recover third party collection costs, they are still subject to the
oppression provisions in the CCCFA, in that these fees must not be oppressive.153
In a research report by Dr Liz Gordon from the Justice Innovation Centre, Community Law
Canterbury, budget agencies were almost unanimous (96% of budgeting agencies surveyed)
that it is very common for debt collectors to add additional fees and costs to the debt, in the
process of seeking to have it repaid.154 Examples of individual fees that debt collectors charge
included a letter fee and phone call fee. FinCap and MBIE have evidence of debt collectors
charging a $30 letter fee when the debt is initially passed onto the debt collector and a fee of
$15 per phone call made to the debtor. MBIE has evidence of a monthly “arrangement fee”
of $5 for the term of the repayments and a $1 transaction fee per payment being charged.155
The Commerce Commission included in its submission to the June 2018 Discussion Paper
evidence of high debt collection fees. An example involved a third party debt collector who
added collection costs of 30% of the debt to a debtor’s account. The collection costs were
$8,762.64 added by a third party debt collector to an original debt of $29,335.79, making the
total debt $38,088.43. Another example of high debt collection fees include collection fees of
$11,796.87 added by a third party debt collector to an original debt of $46,161.79, making
the total debt $57,958.56.156
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Examples of fees charged by third party debt collectors that the Commerce Commission has
reviewed included:157
a) A contingent debt fee of 25% charged for each repayment instalment paid by a debtor.
b) Several collectors charging a commission of 20%.
c) 25% to 45% commission charged on recovered monies depending on the size of the
debt. The same collector also added a 15% margin to third party disbursements and
fees.
d) Information gathered from several debt collectors’ websites detailed that a
commission charged for collection can range from 15% to 45% depending on the size,
age and history of the debt.
According to a letter of demand sent to a debtor by a debt collection agency that was included
in FinCap’s submission to the June 2018 Discussion Paper, there is evidence of a debt
collection agency threatening to commence legal proceedings to satisfy a debt, unless the
debtor settled the day within seven days of receiving the letter of demand. If judgment was
obtained, the debt collection agency said it could take the following steps:158
a) “Apply for a Distress Warrant whereby a Court Bailiff seizes goods and sells them to
satisfy the debt.
b) Apply for a Garnishee Order which would attach to any monies owed to you by a third
party, to enable our client to have that money paid to [redacted].
c) Subject to certain other steps not having realised monies for our client, then apply to
the Court to sell any land owned by you.
d) Apply for an Order of Examination. If you do not comply with this Order, you may then
receive a Contempt of Court Order and be liable to be arrested and brought before
the Court for oral examination. If after examination by the Court, you refuse to pay
the amount owing, you may be liable to undergo Community Service for up to six
months. An order of Community Service will not extinguish or affect the liability of you
to pay the amount outstanding.
e) Make application for an Attachment Order whereby your employer is required to
make compulsory salary or wage deductions to help to pay the debt.
f) After examination by the Court, make application for an Attachment Order to WINZ
to make deductions from any benefit to which you may be entitled.
g) Take proceedings to have you declared bankrupt.”
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At the end of this letter, the debt collection agency stated that judgment would adversely
affect the debtor’s credit rating. The letter also stated that the debt collection agency could
increase the total amount outstanding “substantially” by including further costs and interest.
FinCap stated in its submission to the June 2018 Discussion Paper that it had evidence of debt
collection fees of up to 30% of the principal loan.159 In the submission, FinCap referred to a
media article where a bank on-sold a debt of $13,000. A debt collection fee of $3,100 was
added, being 25% of the outstanding principal amount of the loan to be paid.160 MBIE stated
it had evidence of one case where debt collection charges were 113% more than the original
amount that was referred to the debt collection agency.161 Newtown Budgeting and Advocacy
Service, in their answer to the survey that FinCap sent budgeting services regarding the June
2018 Discussion Paper, reported that debt collection fees add 20% to the total cost of the
loan, but once a loan is passed onto a debt collector, the accrual of interest and fees on the
original loan (as distinct from debt collection costs) typically stops.162
Debt collector Intercoll, in its submission to the June 2018 Discussion Paper, stated that it did
not charge debt collection fees once a debt has gone to debt collection (via debt purchasing).
Intercoll stated that it was “unique” in this respect:
“No charges are to be added on purchased or assigned debt. This includes interest (pre or post
Judgment), loading costs, quarterly payment fees or traces fees even if the initial contract
makes provision for the addendum of these costs. Our belief is that a debtor who has not paid
a debt for a time period sufficient to cause the debt to be assigned needs to be fiscally
rehabilitated and not kept in a state of constant payment. We believe to keep adding charges
to an account is at the detriment to our industry. It is our belief that we are unique in respect
to the zero fees addendum and that we have been for many years.”163
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d. Other issues

When a debt is on-sold to a debt purchaser, the original lender remains responsible in law to
prove that the Principles were adhered to (up to the point of sale), in particular that the
affordability assessment was undertaken (and to provide evidence of the affordability
assessment done, to the debtor or their advocate). The experience of services is that the
original lender is often uncooperative once a loan is on-sold, typically saying that they are no
longer responsible for any legal obligations in relation to it.164

10. OPTIONS FOR ADDRESSING ISSUES WHICH REMAIN AFTER THE CCLAB
a. Unaffordable repayment schedules
Option B in the June 2018 Discussion Paper was to require all debt collectors to offer
repayment plans that were affordable. 165 This would require debt collectors to do a new
affordability assessment at the start of the debt collection process. Coupled with a regulated
contact regime, the pressure to repay debt at a higher rate than the debtor can afford would
likely be reduced.
It is often the case that individuals going through debt collection are under financial pressure,
which is why they have not paid their debts. Affordability assessments at all levels (lending
and debt collection) that are properly carried out are beneficial to both parties. Affordable
repayment agreements will mean that debt collectors can be more confident that the
payments will be made and that debtors are not going without the necessities to meet their
obligations.
There was not strong opposition from the debt collection community regarding this Option.
The New Zealand Bankers’ Association was not opposed to it but noted that: 166
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“If this option were to be adopted, the requirement should allow for variation to the
repayment plan by mutual agreement to reflect a change in circumstances. For example, a
consumer may be unable to repay a debt due to losing his or her job. A repayment schedule
would be agreed on that basis. However, if the consumer then obtains a new job, and his or
her affordability materially improves, it is in both the borrower’s and the lender’s interests to
update that repayment schedule.”
Small loan provider DCO Finance submitted in support, and noted that contact between the
debt collector and debtor after the repayment plan is made should be minimal: 167
“I would imagine that regarding payment arrangements, contact after an arrangement has
been finalised should not be more than once every three months to see if the situation has
changed (if there is a reasonable expectation that it could have changed). For example, if the
affordable repayment plan were for say $5 weekly, it would be perfectly reasonable for the
lender to send a free letter to the borrower (or budgeter) every three months to see if there
were a change in circumstances that enabled a higher payment plan to be established. If
there has been no change, the existing plans continues. If there has been a change, a new
plan is negotiated accordingly with the same holistic approach.”
The best option for addressing unaffordable repayment schedules may be to create a
requirement for debt collectors to negotiate affordable repayment schedules with debtors
and to regulate the way in which those repayments are agreed. Other options include:
•

•

•

educating debt collectors about dealing with debtors facing mental health and
intellectual disability issues, similar to the United Kingdom’s Mental Health Advisory
Group advice;168
creating regulations around the information that must be obtained by the debt
collector when negotiating a repayment schedule in order to ensure that the debtor
can afford to meet the repayments; and
expressly providing, in regulation, for the right of debtors to have representation
when negotiating repayments.
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DCO Finance Ltd Submission on discussion document: Consumer Credit Regulation Review (Ministry of
Business, Innovation and Employment, 4 September 2018) at 19. https://www.mbie.govt.nz/documentlibrary/search?keywords=consumer+credit+regulation+review+&df=01%2F05%2F2018&dt=31%2F12%2F2018
&submit=Search&type%5B66%5D=66&topic%5B3%5D=3&subtopic%5B19%5D=19&sort=&start=10
168
Money Advice Liaison Group Good Practice Awareness Guidelines for helping consumers with mental health
conditions and debt (United Kingdom, 2015).
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b. Harassment
In Australia there is clear regulation about what contact is appropriate depending on the stage
of negotiation in its guidelines on debt collection practices, and there is emphasis on limiting
contact as much as possible.
Debt collection agency Baycorp noted that, although it was not required to, it was already
adhering to the Australian standard in its New Zealand operations:169
“Baycorp also operates in Australia and has other obligations that are not necessarily
observed in New Zealand, such as requirements under the Australian Securities and
Investments Commission & Australian Competition and Consumer Commission Debt
Collection Guideline, and the Australian Collectors and Debt Buyers Association Code of
Practice (collectively Australian Collection Guidelines). These Australian Collection Guidelines
not only require Baycorp to consider affordable payment arrangements for customers and
outline certain obligations when customers are meeting such arrangements, but they also
outline what is and is not acceptable when it comes to debtor harassment, and false and
misleading claims. While Baycorp is not required to apply the same standard under its legal
obligations in New Zealand, it takes pride in the fact that it does employ the same standard
across the business in both countries in an effort to be a customer centric organisation.”
Further, Baycorp stated:
“The Australian Collection Guidelines thoroughly address debt collection practices and
outline what is considered reasonable. They also address the issue of contact with
customers before and after a payment arrangement is entered into.
In compliance with the Australian Collection Guidelines, Baycorp does not contact customers
after a payment arrangement has been agreed, unless:
• the customer does not meet the terms of that arrangement, or
• the purpose is to review that arrangement after a period of 90 days (as advised when the
arrangement is set), or
• Baycorp wants to provide the customer with an alternate solution to their debt, which is
beneficial to them.
The likely impacts of the above are:

169

Baycorp Submission on discussion document: Consumer Credit Regulation Review (Ministry of Business,
Innovation and Employment, 5 September 2018) at 1-2. https://www.mbie.govt.nz/documentlibrary/search?keywords=consumer+credit+regulation+review+&df=01%2F05%2F2018&dt=31%2F12%2F2018
&submit=Search&type%5B66%5D=66&topic%5B3%5D=3&subtopic%5B19%5D=19&sort=&start=20
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• Borrowers will benefit from an industry wide standard of acceptable debt collection
practices. They will also benefit from less contact from debt collection agencies if they are
making agreed payments.”170
Some submitters were not in favour of regulating contact between the debtor and debt
collector, at least where debt to the government is concerned.171
The best option for addressing issues around harassment may be to set clear regulations
similar to those in the Australian Debt Collection Guidelines.172 A definition of harassment as
regards debt collection gives debt collectors clarity about appropriate processes and is a way
of debtors understanding their rights. Specific regulations such as “contact more than 3 times
per week or 10 times per month may amount to harassment” leave little room for
misinterpretation or abuse. Harassment regulation should cover all types of contact (be it via
email, social media, or in person), appropriate times for contact, and when the debtor has
the ability to request that a debt collector cease contact. See the next section of this paper
for more detail on the Australian Guidelines.
c. Excessive fees charged for debt collection
The current (August 2019) reasonableness standard for default fees in relation to consumer
credit contracts is whether the fee reasonably compensates the creditor for any cost incurred
by the creditor; and whether this is in line with reasonable standards of commercial
practice.173 Debt Collection Option E in the June 2018 Discussion Paper was to make external
debt collection fees cost-based, which would be an improvement on the current
unreasonableness standard for default fees because this means that only the actual costs
incurred by debt collectors acting as agents of creditors can be passed on to borrowers. This
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BayCorp Submission on discussion document: Consumer Credit Regulation Review (Ministry of Business,
Innovation and Employment, 5 September 2018) at 4. https://www.mbie.govt.nz/documentlibrary/search?keywords=consumer+credit+regulation+review+&df=01%2F05%2F2018&dt=31%2F12%2F2018
&submit=Search&type%5B66%5D=66&topic%5B3%5D=3&subtopic%5B19%5D=19&sort=&start=20
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Intercoll Ltd Submission on discussion document: Consumer Credit Regulation Review (Ministry of Business,
Innovation and Employment, 30 July 2018) at 6. Intercoll supports a definition of “contact” compared to
“attempted contact”. https://www.mbie.govt.nz/documentlibrary/search?keywords=consumer+credit+regulation+review+intercoll&df=01%2F05%2F2018&dt=31%2F12%
2F2018&type%5B66%5D=66&topic%5B3%5D=3&subtopic%5B19%5D=19&sort=
See also New Zealand Bankers Association Submission to the Ministry of Business, Innovation and Employment
on the Discussion paper: Review of consumer credit regulation (Ministry of Business, Innovation and
Employment, 1 August 2018) at 12. https://www.mbie.govt.nz/documentlibrary/search?keywords=consumer+credit+regulation+review+nz+bankers+association&df=01%2F05%2F2018
&dt=31%2F12%2F2018&type%5B66%5D=66&topic%5B3%5D=3&subtopic%5B19%5D=19&sort=
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Australian Competition and Consumer Commission and Australian Securities and Investments Commission
Debt collection guideline: for collectors and creditors (Australian Government, Canberra, July 2017).
173
Credit Contracts and Consumer Finance Act 2003, s 44A.
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would prevent the creditor from including a general clause in the credit contract which makes
the borrower agree to pay any costs incurred by the creditor in attempting to recover
amounts owing.174 Any additional fees and commissions charged by the debt collector would
be paid by the creditor.
It is noted in the Additional Information Document to the June 2018 Discussion Paper that
current threshold for requiring the court to have regard to reasonable standards of
commercial practice is a high threshold and it may be difficult to declare a fee unreasonable.
This leaves a wide scope for third-party debt collectors to charge high fees to the borrower
and there are currently weak incentives for creditors to limit these fees. 175 Making debt
collection fees cost-based is an improvement on the current unreasonable fees standard
because it is easier for a budgeting service or Commerce Commission to prove that fees have
exceeded a cost-based threshold, rather than whether the fee charged reasonably
compensates the creditor for any cost they incur which allows scope for the debt collector to
charge fees above the cost they incur as long as they are closely relevant to the transactional
activity.
Debt Collection Option E would “impose compliance costs on debt collectors acting as agents
for creditors, who would need to separate their actual collection costs from other charges”.
Also, creditors “would be left with greater costs from debt collection, which may be passed
on to defaulting borrowers in the form of higher default interest rates”.176 The interest rate
cap on loans of 0.8% interest and fees per day introduced into the CCLAB in September 2019
may impact on the ability of lenders will be unable to pass on these costs, depending on
whether default fees are included in fees that are capped.177
Another improvement to the current unreasonable fees standard would be to require all debt
collectors including agents to observe the substantiation obligation in Fees Option A, which
was proposed in the June 2018 Discussion Paper as only applying to lenders. Debt collectors
should also be required to observe this substantiation obligation, which is to calculate their
fees by reference to the costs of the activities that are being recovered and to keep records
174

Ministry of Business, Innovation and Employment Discussion paper: Review of consumer credit regulation
(June 2018) at 38.
175
Ministry of Business, Innovation and Employment Review of consumer credit regulation: Additional
information to support the discussion paper (June 2018) at 74. Accessible at:
https://www.mbie.govt.nz/assets/3f19e04173/background-and-technical-detail-for-discussion-paper.pdf
176
Ministry of Business, Innovation and Employment Review of consumer credit regulation: Additional
information to support the discussion paper (June 2018) at 75. Accessible at:
https://www.mbie.govt.nz/assets/3f19e04173/background-and-technical-detail-for-discussion-paper.pdf
177
Stephen Forbes “Government includes daily interest rate cap on loans as part of a bid to crack down on
loan sharks and predatory lending” (3 September 2019) Interest <www.interest.co.nz>.
https://www.interest.co.nz/personal-finance/101502/government-includes-daily-interest-rate-cap-loans-partbid-crack-down-loan
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that show how their fees have been calculated to prove that their fees are not
unreasonable.178 This would be an improvement to the current unreasonable fees standard
because the onus should be on the debt collector to prove the costs of their activities, as the
person in the best position to be able to justify the fees they charge. This provision also makes
clear that lenders and debt collectors must keep records of the cost of their activities, which
is unclear under the current unreasonable fees standard. Using this substantiation obligation
in conjunction with the cost-based fees standard would be a more precise and easier to apply
standard than the unreasonable fees standard as MBIE as received evidence that the current
standard is unclear.179
d. Other issues
Penalties should be imposed on lenders who claim that they have no responsibility for
compliance with the CCCFA or Code (for conduct pre-sale) in relation to a debt that has
been on-sold. The CCCFA could also impose legal obligations on lenders, their agents and
debt purchasers to cooperate with consumer advocates.
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Ministry of Business, Innovation and Employment Discussion paper: Review of consumer credit regulation
(June 2018) at 31.
179
Ministry of Business, Innovation and Employment Discussion paper: Review of consumer credit regulation
(June 2018) at 31.
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11. COMPARATIVE RESEARCH: HOW DEBT COLLECTION IS REGULATED IN
OTHER JURISDICTIONS
AUSTRALIA
a. Introduction
The following section sets out the law in Australia that regulates debt collection practices in
relation to consumer credit contracts, on the key issues of information provision, affordable
repayment schedules and contact with debtors. The key document is the Australian
Competition and Consumer Commission (ACCC) and Australian Securities and Investments
Commission (ASIC) Debt collection guideline for collectors and creditors. This guideline
document explains ACCC’s and ASIC’s views on the consumer laws that that they administer.
The relevant laws are:
• The Australian Consumer Law (ACL) (which is a schedule to the Competition and
Consumer Act 2010 (Cth) (CCA). The ACL is jointly enforced by the ACCC and state and
territory consumer protection agencies,
• Part 2, Division 2 of the Australian Securities and Investments Commission Act 2001
(Cth), which is enforced by ASIC, and
• National Consumer Credit Protection Act 2009 (Cth) (NCCP), which includes the
National Credit Code as Schedule 1 to the NCCP, which is enforced by ASIC.
The ACCC states on its website that “This guideline does not have legal force. The ACCC and
ASIC cannot make law in this field because that is the role of parliament. The ACCC and ASIC
also cannot provide a definitive interpretation of the law because that is the role of the courts.
ASIC and the ACCC will approach each potential compliance and enforcement matter on a
case-by-case basis, taking into account all relevant circumstances, and by applying their
respective enforcement and compliance policies. Compliance with this guide cannot provide a
guarantee against enforcement action by ASIC or the ACCC. Businesses may also be subject to
action by private parties. Businesses should consider seeking independent legal advice on
these matters. The ACCC and ASIC encourage businesses engaging in debt collection activity
to follow this guideline and incorporate it into their staff training, both in terms of the text and
the spirit of the document.”

45

b.

Providing information to debtors

Debt collectors must meet any request for information as soon as possible. 180 Failure to
provide information about the debt may “constitute misleading or deceptive conduct or
unconscionable conduct”.181 If a debtor requests information about an amount claimed as
owing, or how that amount has been calculated, the debt collector should provide the debtor
with an itemised statement of the account specifying of how the debt is calculated.182 When
a debt is sold, the debtor must be informed of the sale.183 It is important to clearly explain the
consequences of the debt being sold.184 The information must be provided in plain English.185
Contact details, information about scheduling payments and other useful information should
be available to the debtor. 186 The purchaser should ensure that it has all the relevant
information from the original lender when it purchases the debt, in anticipation of providing
it to the debtor.187 The debtor should not be disadvantaged by the purchase.188
When a lender uses a debt collector as their agent, the original lender remains liable for the
agent’s actions.189
The debtor has the right to access any personal information the debt collector holds about
the debtor.190 Personal information about the debtor should not be collected for purposes
that are not related to the debt.191
180

Australian Competition and Consumer Commission and Australian Securities and Investments Commission
Debt collection guideline: for collectors and creditors (Australian Government, Canberra, July 2017) at 11(a).
181
Australian Competition and Consumer Commission and Australian Securities and Investments Commission
Debt collection guideline: for collectors and creditors (Australian Government, Canberra, July 2017) at 11(b).
182
Australian Competition and Consumer Commission and Australian Securities and Investments Commission
Debt collection guideline: for collectors and creditors (Australian Government, Canberra, July 2017) at 11(e).
183
Australian Competition and Consumer Commission and Australian Securities and Investments Commission
Debt collection guideline: for collectors and creditors (Australian Government, Canberra, July 2017) at 11(m).
184
Australian Competition and Consumer Commission and Australian Securities and Investments Commission
Debt collection guideline: for collectors and creditors (Australian Government, Canberra, July 2017) at 11(n).
185
Australian Competition and Consumer Commission and Australian Securities and Investments Commission
Debt collection guideline: for collectors and creditors (Australian Government, Canberra, July 2017) at 11(n).
186
Australian Competition and Consumer Commission and Australian Securities and Investments Commission
Debt collection guideline: for collectors and creditors (Australian Government, Canberra, July 2017) at 11(n).
187
Australian Competition and Consumer Commission and Australian Securities and Investments Commission
Debt collection guideline: for collectors and creditors (Australian Government, Canberra, July 2017) at 11(j).
188
Australian Competition and Consumer Commission and Australian Securities and Investments Commission
Debt collection guideline: for collectors and creditors (Australian Government, Canberra, July 2017) at 11(j).
189
Australian Competition and Consumer Commission and Australian Securities and Investments Commission
Debt collection guideline: for collectors and creditors (Australian Government, Canberra, July 2017) at 11(h).
190
Australian Competition and Consumer Commission and Australian Securities and Investments Commission
Debt collection guideline: for collectors and creditors (Australian Government, Canberra, July 2017) at 8(g).
191
Australian Competition and Consumer Commission and Australian Securities and Investments Commission
Debt collection guideline: for collectors and creditors (Australian Government, Canberra, July 2017) at 8(e).
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c. Affordable repayment schedules
If the debtor advises the debt collector that they cannot afford to repay the debt, the debt
collector can make reasonable enquiries into their financial position to determine that the
debtor is able to make reasonable and sustainable repayments. 192 If this is unable to be
determined, the debt collector should advise the debtor to see a financial counsellor. If the
debtor demonstrates willingness and intention to seek advice, then the debt collector should
not contact them until after a reasonable time has passed so that the debtor can better
understand their options.193 If the debt collector is aware that the debtor is unable to make
meaningful and sustainable repayments towards a debt, then it is unreasonable and
inappropriate to continue to contact the borrower to demand payment. 194 Although
repayment negotiations with a debtor are not mandatory, the ACCC encourages these
negotiations. If the debt collector is unwilling to enter into repayment negotiations, this can
constitute misleading conduct which is prohibited under the National Consumer Credit
Protection Act 2009.195 Conduct that can be misleading includes:196
• Advising a debtor that the debt collector does not, or is unable to, enter into
repayment negotiations when this is not the case;
• Misleading a debtor about their rights, for example, a right to seek a repayment
variation;
• Misleading a debtor about the consequences of non-payment; and
• Misleading a debtor about the legal status of the debt.
Under the prohibition on misleading conduct, pressuring a debtor in the following ways is also
unacceptable:197
• Requiring a debtor to pay in full or in unreasonably large instalments, or to increase
payments when the debt collector is aware that the debtor is unable to do so;
• Stating that only after requiring a debtor to pay a large upfront amount that the debt
collector will consider payment arrangements;
• Encouraging the debtor to get further into debt to pay out an existing debt;

192

Australian Competition and Consumer Commission and Australian Securities and Investments Commission
Debt collection guideline: for collectors and creditors (Australian Government, Canberra, July 2017) at 1(k).
193
Australian Competition and Consumer Commission and Australian Securities and Investments Commission
Debt collection guideline: for collectors and creditors (Australian Government, Canberra, July 2017) at 1(k).
194
Australian Competition and Consumer Commission and Australian Securities and Investments Commission
Debt collection guideline: for collectors and creditors (Australian Government, Canberra, July 2017) at 2(c).
195
National Consumer Credit Protection Act 2009 (Australia Cth), s 160D.
196
Australian Competition and Consumer Commission and Australian Securities and Investments Commission
Debt collection guideline: for collectors and creditors (Australian Government, Canberra, July 2017) at 14(f).
197
Australian Competition and Consumer Commission and Australian Securities and Investments Commission
Debt collection guideline: for collectors and creditors (Australian Government, Canberra, July 2017) at 14(g).
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•
•
•

Requiring a debtor to show proof of unsuccessful alternative credit applications
before a repayment plan will be negotiated; and
Encouraging the debtor to borrow from family or friends to pay out a debt; and
Encouraging the debtor to access their superannuation early.

When making repayment arrangements with debtors, debt collectors should adopt a realistic
and flexible approach. When arranging a repayment plan with the debtor, debt collectors
should allow for living expenses, consider if the debtor is on a low income, recognise if there
are multiple debts, and ensure repayments are meaningful and sustainable.198 Repayment
arrangements should be documented fully and accurately.199
Financial hardship applications are dealt with through the National Credit Code (NCC), 200
which is created through Schedule 1 of the National Consumer Credit Protection Act 2009.
This allows a debtor to give the creditor notice that they are unable to meet their obligations
and the creditor must then notify the debtor whether the credit contract will be changed to
reflect the debtor’s hardship. During this process, the debtor should not be contacted for the
purposes of debt collection.201 ASIC has the ability to request that the creditor change the
contract. If the debt is owed to an energy or financial product or service provider, other
options for addressing hardship also exist.202
d. Contact with debtor
The subject of contact with debtors is dealt with in some detail in the Debt Collection
Guideline. This section is split into four sub sections: General; Purpose and definition of
contact; Timing and frequency; and Location of contact.

198

Australian Competition and Consumer Commission and Australian Securities and Investments Commission
Debt collection guideline: for collectors and creditors (Australian Government, Canberra, July 2017) at 14(a).
199
Australian Competition and Consumer Commission and Australian Securities and Investments Commission
Debt collection guideline: for collectors and creditors (Australian Government, Canberra, July 2017) at 14(i).
200
National Consumer Credit Protection Act 2009 (Australia Cth), sch 1 pt 4 cl 72.
201
Australian Competition and Consumer Commission amd Australian Securities and Investments Commission
Debt collection guideline for collectors and creditors (Australian Government, Canberra, July 2017) at 14(c).
202
The National Energy Retail Law (NERL) requires energy retailers to develop, maintain and implement a
customer hardship policy for residential customers and the Australian Energy Regulator (AER) oversees this
process. Energy retailers have an obligation to develop processes to identify consumers experiencing hardship
and provide flexible payment options. The AER collects data to monitor retailers’ compliance and performance
in these areas. See <http://www.aer.gov.au/consumers/aer-resources> and
<http://www.aer.gov.au/consumers/my-energy-bill/problems-paying>.
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General
The general laws around contacting consumers apply to debt collection, including Australian
privacy laws.203 Identifying the debtor correctly before divulging information about a debt is
important.204 Debt collectors must treat debtors’ personal information with respect.205
Information should not be gathered if it is not reasonably necessary to carry out the
work.206
When a debtor has an authorised representative (such as a financial counsellor), specific
rules apply.207 Once a debt collector knows that a debtor is represented, they typically must
not continue to contact the debtor directly.208
Debt collectors must not misrepresent their identity. It is unlawful for a collector to hold
him or herself out as a solicitor or government official.209
The Debt Collection Guideline also states that debt collectors must “avoid communications
with the debtor that may distort the true purpose of the communication or communicate an
unwarranted sense of urgency or cause unwarranted stress or anxiety”.210
Purpose and definition of contact
Contact is defined so as to include written communication (including letter, email, text, and
phone application), phone communication and in-person communication.211
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Privacy Act 1988 (Australia Cth).
Australian Competition and Consumer Commission and Australian Securities and Investments Commission
Debt collection guideline: for collectors and creditors (Australian Government, Canberra, July 2017) at 1(a).
205
Australian Competition and Consumer Commission and Australian Securities and Investments Commission
Debt collection guideline: for collectors and creditors (Australian Government, Canberra, July 2017) at 8(a).
206
Australian Competition and Consumer Commission and Australian Securities and Investments Commission
Debt collection guideline: for collectors and creditors (Australian Government, Canberra, July 2017) at 8(e).
207
Australian Competition and Consumer Commission and Australian Securities and Investments Commission
Debt collection guideline: for collectors and creditors (Australian Government, Canberra, July 2017) at 9(b).
208
Australian Competition and Consumer Commission and Australian Securities and Investments Commission
Debt collection guideline: for collectors and creditors (Australian Government, Canberra, July 2017) at 9(b).
209
Australian Competition and Consumer Commission and Australian Securities and Investments Commission
Debt collection guideline: for collectors and creditors (Australian Government, Canberra, July 2017) at 1(i).
210
Australian Competition and Consumer Commission and Australian Securities and Investments Commission
Debt collection guideline: for collectors and creditors (Australian Government, Canberra, July 2017) at 12(d).
211
Australian Competition and Consumer Commission and Australian Securities and Investments Commission
Debt collection guideline: for collectors and creditors (Australian Government, Canberra, July 2017) at 3(a).
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Contact with the debtor must be for a reasonable purpose.212 Providing information,
demanding payment and arranging payment are all purposes which may be reasonable.213
There may be circumstances where contact which was initially made for a reasonable
purpose becomes unreasonable,214 and what constitutes a reasonable purpose may change
according to the personal characteristics of the debtor,215 so being sensitive to the situation
is vital.
Attempted contact (for example, where a debt collector phones a debtor but the call is
unanswered, and the debt collector does not leave a voice message) is distinguished from
contact. Despite this, “continually attempting to contact a debtor … may amount to undue
harassment”.216
Where a debt is disputed, all collection activity should be suspended. 217 A debt may be
disputed on the basis that the amount is incorrect218 or on the basis that the person is being
wrongly pursued because they are not the alleged debtor.219
Contact must also typically not occur once a repayment plan has been set up and is being
followed. 220 If a debt collector is aware that a debtor is unable to make meaningful and
sustainable repayments towards a debt, continuing to contact the debtor to demand
payment will not be reasonable or appropriate.221
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Australian Competition and Consumer Commission and Australian Securities and Investments Commission
Debt collection guideline: for collectors and creditors (Australian Government, Canberra, July 2017) at 2(a).
213
Australian Competition and Consumer Commission and Australian Securities and Investments Commission
Debt collection guideline: for collectors and creditors (Australian Government, Canberra, July 2017) at 2(b).
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Australian Competition and Consumer Commission and Australian Securities and Investments Commission
Debt collection guideline: for collectors and creditors (Australian Government, Canberra, July 2017) at 2(d).
215
Australian Competition and Consumer Commission and Australian Securities and Investments Commission
Debt collection guideline: for collectors and creditors (Australian Government, Canberra, July 2017) at 2(c).
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Australian Competition and Consumer Commission and Australian Securities and Investments Commission
Debt collection guideline: for collectors and creditors (Australian Government, Canberra, July 2017) at 3(g).
217
Australian Competition and Consumer Commission and Australian Securities and Investments Commission
Debt collection guideline: for collectors and creditors (Australian Government, Canberra, July 2017) at 13(a).
218
Australian Competition and Consumer Commission and Australian Securities and Investments Commission
Debt collection guideline: for collectors and creditors (Australian Government, Canberra, July 2017) at 13(h).
219
Australian Competition and Consumer Commission and Australian Securities and Investments Commission
Debt collection guideline: for collectors and creditors (Australian Government, Canberra, July 2017) at 13(d).
220
Australian Competition and Consumer Commission and Australian Securities and Investments Commission
Debt collection guideline: for collectors and creditors (Australian Government, Canberra, July 2017) at 15(a).
221
Australian Competition and Consumer Commission and Australian Securities and Investments Commission
Debt collection guideline: for collectors and creditors (Australian Government, Canberra, July 2017) at 8.
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A person should not be pursued for a debt before the debt collector has ascertained that
they are contacting the right person.222
Timing and frequency of contact
The Debt Collection Guideline sets out the appropriate hours of contact (although other times
can be arranged). For example, debt collectors should not contact debtors by telephone
before 7:30am or after 9:00pm on weekdays.223 Any workplace contact should only occur
during the debtor’s normal working hours.224 However, if the debtor has a reasonable request
for the debt collector to contact them at another time then that should be respected.225
Unnecessary, unduly frequent, or unreasonably frequent contact may amount to
harassment.226 Unduly frequent contact designed to “wear down” a debtor, or which is likely
to have this effect, constitutes undue harassment.227
Debtors are entitled to be free from excessive communications from debt collectors. 228
Accordingly, the Guideline recommends that contact is not made more than 3 times per week
or 10 times per month at most.229 However, unsuccessful contact (such as a phone call to a
disconnected number or a bounced email) does not amount to contact.230
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Australian Competition and Consumer Commission and Australian Securities and Investments Commission
Debt collection guideline: for collectors and creditors (Australian Government, Canberra, July 2017) at 13(d).
223
Australian Competition and Consumer Commission and Australian Securities and Investments Commission
Debt collection guideline: for collectors and creditors (Australian Government, Canberra, July 2017) at 4(a).
224
Australian Competition and Consumer Commission and Australian Securities and Investments Commission
Debt collection guideline: for collectors and creditors (Australian Government, Canberra, July 2017) at 4(a).
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Australian Competition and Consumer Commission and Australian Securities and Investments Commission
Debt collection guideline: for collectors and creditors (Australian Government, Canberra, July 2017) at 4(c)-(d).
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Australian Competition and Consumer Commission and Australian Securities and Investments Commission
Debt collection guideline: for collectors and creditors (Australian Government, Canberra, July 2017) at 5(c)-(d).
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Australian Competition and Consumer Commission and Australian Securities and Investments Commission
Debt collection guideline: for collectors and creditors (Australian Government, Canberra, July 2017) at 5(j).
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Australian Competition and Consumer Commission and Australian Securities and Investments Commission
Debt collection guideline: for collectors and creditors (Australian Government, Canberra, July 2017) at 5(a).
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Australian Competition and Consumer Commission and Australian Securities and Investments Commission
Debt collection guideline: for collectors and creditors (Australian Government, Canberra, July 2017) at 5(c).
230
Australian Competition and Consumer Commission and Australian Securities and Investments Commission
Debt collection guideline: for collectors and creditors (Australian Government, Canberra, July 2017) at 3(f).
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Location of contact
Face-to-face contact should be avoided unless absolutely necessary.231 The Federal Court of
Australia in ACCC v Esanda Finance held that five face-to-face visits for the period of collection
was the maximum amount that would be acceptable.232
When face-to-face contact is made, it should be done during the appropriate contact hours.233
If asked to leave, a debt collector must do so immediately. 234 Debt collectors should not
behave in a way that might indicate the debtor is under surveillance (for example, by staying
in the vicinity of the debtor’s home for an extended period of time before or after visiting the
debtor).235
i.

Home Visits

The most appropriate location to visit a debtor, if this is required, is at the debtor’s home.236
If the debtor instead provides an alternative and reasonable location for contact and is able
to be contacted at that location, the debtor should not be contacted at their home.237
Debt collectors should not visit uninvited. If the debtor refuses a visit, the debt collector must
not go.238 The purpose of the visit should be clear to the debtor beforehand. 239 A debtor
should be allowed time prior to any visit to seek support or representation.240 A debt collector
should not visit the debtor’s home if the debt collector is aware of any personal circumstances
231

Australian Competition and Consumer Commission and Australian Securities and Investments Commission
Debt collection guideline: for collectors and creditors (Australian Government, Canberra, July 2017) at 7(a).
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ACCC v Esanda Finance Corporation Ltd [2003] FCA 1225 in the Schedule (which set out the detailed orders
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Consumer Commission Debt collection guideline: for collectors and creditors (July 2017) at 14.
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Australian Competition and Consumer Commission and Australian Securities and Investments Commission
Debt collection guideline: for collectors and creditors (Australian Government, Canberra, July 2017) at 7(b).
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Australian Competition and Consumer Commission and Australian Securities and Investments Commission
Debt collection guideline: for collectors and creditors (Australian Government, Canberra, July 2017) at 7(h).
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Australian Competition and Consumer Commission and Australian Securities and Investments Commission
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affecting the debtor (for example, serious illness) which would make a face-to-face visit
inappropriate.241
ii.

Work Visits

Visiting the debtor’s place of work should only be done as a last resort.242 Clauses 7 (j)–(p) of
the Debt Collection Guideline sets out very clear expectations about the conduct of debt
collectors before and during workplace visits and for what purpose those visits are
permissible. The purpose of the visit should not be disclosed to any third party in any
circumstances.243 Debt collectors must leave if asked to do so,244 and should not linger around
the area.245
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UNITED KINGDOM
a. Introduction
In the United Kingdom, debt collectors are regulated under the Financial Services and Markets
Act 2000 (FSMA)246 and the Consumer Credit Act 1974.247 Debt collection regulations and
guidance have been developed and are administered by the Financial Conduct Authority
(FCA). The FCA derives its ability to give guidance on the law from s 139A of the FSMA.248 The
FCA publishes this guidance in the FCA Handbook, which sets out all the law that it regulates,
from the high-level principles to the exact fees and business standards.
The FCA Handbook contains the Consumer Credit Sourcebook (CONC). 249 It applies to all
credit-related regulated activities and all firms involved in consumer credit.250 Firms must
take reasonable steps to ensure that their employees and agents are acting in accordance
with CONC. 251 CONC contains both Rules (which lenders and debt collection firms must
follow) and Guidance (which is not mandatory). Breaches of the Rules are subject to
enforcement and action for damages.252 Guidance in the Handbook explains implications of
the Rules, and indicates possible ways of compliance or recommends a particular course of
action or arrangement.253 While Guidance is not binding, following Guidance will go towards
compliance with relevant Rules. Directions are legally binding under the FSMA.254
Breaches of the FSMA and the associated rules can be published,255 penalised,256 and lead to
authorised persons (being persons authorised to carry on a regulated activity) being
suspended.257
b. How the UK Principles Address Particular Issues that Arise in Relation to Debt
Collection.
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i.

Disclosure

The following obligations in the FCA Handbook apply to in-house debt collectors, agents of
lenders who have been given the job of debt collection, and to third parties that have
purchased debt. This is because the definition of “debt-collecting” means:258
• “Taking steps to procure the payment of a debt due under a credit agreement or a
relevant article 36H agreement is a specific kind of activity”;259 and
• “Taking steps to procure the payment of a debt due under a consumer hire agreement
is a specified kind of activity”.
This does not include an art 36H activity, which relates to operating an electronic system in
relation to lending.
The expression “firm” in the following paragraphs describes an authorised person who has
permission from the FCA or Prudential Regulation Authority in the UK under the Financial
Services and Markets Act 2000 to carry on regulated activities, which includes debt adjusting,
debt counselling, debt collecting and debt administration. “Firm” does not include a
professional firm, which is an “individual who is entitled to practise a profession regulated by
a designated professional body and in practising it, is subject to its rules, whether or not he is
a member of that body” or “a person (not being an individual) which is controlled or managed
by one or more such individuals” unless it is an authorised professional firm, who is a
professional firm authorised to carry out regulated activities.260 However, the definition of
“firm” depends on the particular section being referred to in the FCA Handbook, therefore
references to a “firm” in the below sections are clarified if they specifically refer to debt
collectors.
Firms must establish and implement clear, effective and appropriate policies and procedures
for dealing with customers whose accounts fall into arrears and for the fair and appropriate
treatment of customers, who the firm understands or reasonably suspects to be particularly
vulnerable.261 Customers with mental health difficulties or mental capacity limitations may
fall into the category of particularly vulnerable customers.262 For customers that have mental
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health limitations, firms may also have regard to the “Good Practice Awareness Guidelines
for Helping Consumers with Mental Health Conditions and Debt” published by the Money
Advice Liaison Group (MALG).263
Where lenders are dealing with customers in default or in arrears, they should pay due regard
to the obligation under Principle 6 to treat customers fairly.264
If a customer is in default or in arrears difficulties, the firm, which includes both the lender
and debt collector,265 should inform the customer of free and impartial debt advice options
from not-for-profit advice bodies and make referrals.266 A lender and debt collector must
provide the customer or any representative with information on the amount of any arrears
and the balance owing.267
CONC 6.5.2 sets out the rule that firms are required to contact a debtor when a debt is
assigned to a third party.268
Section 158 of the Consumer Credit Act 1974 requires a credit reference agency to give to the
consumer a copy of their file kept by the agency upon a request in writing from that consumer
including such particulars that enable them to identify the file and after receiving a fee of £2.
If a credit reference agency fails to comply with s 158, they have committed an offence.269
The Principles in the FCA Handbook provide further interpretation for how a firm, which
includes lenders and debt collectors, should interact with debtors.270 Principle 6 requires a
firm to pay due regard to the interest of their customers and treat them fairly. Principle 7
requires a firm to pay due regard to the information needs of their clients and communicate
information in a clear and fair manner which is not misleading. Principle 9 requires reasonable
care to ensure the suitability of advice in the context of discretionary decisions where the
customer is entitled to rely upon the firm’s judgment.
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ii.

Repayment schedules

Where a customer fails to make a repayment, debt collectors should set up a repayment
arrangement within the original term of the agreement, unless:271
(a) they reasonably believe that it is appropriate to allow for a longer period for
repayment and has no reason to believe the total amount to pay will become
unsustainable or cause the customer financial difficulties; or
(b) they reasonably believe that terminating the agreement will mitigate such adverse
consequences for the customer and before terminating the agreement they
explain this to the customer.
A lender and debt collector must treat customers in default or in arrears difficulties with
forbearance and due consideration. 272 Examples of treating a debt with forbearance can
include considering suspending, reducing waiving or cancelling any further interest or
charges, such as default fees or repayments as they fall due, when the debtor is in financial
difficulties, or allowing deferment of repayment where repayments would be excessive.273
Where a lender or debt collector does not allow for alternative affordable repayments, they
are likely to breach Principle 6 (due regard to the interests of their customers) and CONC 7.3.4
(forbearance and due consideration to customers in default or arrears difficulties).274 A lender
or debt collector must not refuse to negotiate during the development of a repayment
plan.275 Further, a lender or debt collector must not put pressure on a customer to:276
(a) pay a debt in a single lump sum or in a small number of repayments or in
unreasonably large amounts, when it would have an adverse impact on the
customer’s financial circumstances; or
(b) pay a debt within an unreasonably short period of time; or
(c) raise funds to repay the debt, such as by selling their property, borrowing money,
or increasing their existing borrowing.
An example of behaviour likely to contravene CONC 7.3.10 (outlined above) and Principle 6
(due regard to the interests of their customers) is a lender or debt collector pressuring a
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debtor to raise funds by requiring them to obtain a lump sum from their pension scheme in
order to make debt repayments.277
Lenders and debt collectors must suspend the active pursuit of recovery of a debt from a
customer for a reasonable period where the customer informs them that a debt counsellor
or another person acting on the customer’s behalf or the consumer is developing a repayment
plan.278 A reasonable period for the lender or debt collector to suspend actively pursuing a
debt is generally thirty days where there is evidence of a genuine intention to develop a
repayment plan. The firm should consider extending this period for a further thirty days
where there is reasonable evidence demonstrating progress to agreeing to a plan.279
A lender or debt collector should not act disproportionately against a debtor in default or in
arrears. The lender or debt collector should not apply to the court for an order for sale or
submit a bankruptcy petition without having fully explored any more proportionate
options.280
iii.

Contact

Upon contact, the lender or debt collector281 must explain to the customer who the person
contacting the customer is, their role in the firm and the purpose of the contact.282 Lenders
and debt collectors must not embarrass the customer and must take reasonable steps to
ensure that third parties do not become aware that the customer is being pursued in respect
of a debt. 283 Reasonable steps may, for example, require a firm to ensure that all post
addressed to the customer is marked “private and confidential.”284
If a lender or debt collector carries out an in person visit, they must give the customer
adequate notice of the date and likely time of the visit, which must be at a reasonable time
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of day. When the lender or debt collector visits the debtor, they must clearly explain the
purpose of the visit and the intended outcome.285 Visitors must not:286
• act in a threatening manner;
• visit a customer at a time when they know or suspect that the customer will be
particularly vulnerable;
• visit at an inappropriate location, unless the customer has expressly given consent;
• enter the customer’s property without their consent or an appropriate court
order;
• refuse to leave when the customer becomes unduly distressed or when it becomes
clear that the customer lacks mental capacity to make an informed repayment
decision or to engage in the debt recovery process; and
• visit or threaten to visit without prior agreement when a debt is deadlocked or
reasonably queried or disputed.
iv.

Privacy

The obtaining, recording, holding and passing on of information about individuals for the
purposes of tracing a customer and/or recovering a debt due will involve the processing of
personal data. Firms possessing such data are deemed by CONC 7.13.1 to be “data
controllers” or “data possessors” and are obliged to comply with data protection legislation
and, in particular, to adhere to the data protection principles.287 A firm must take reasonable
steps to ensure that it maintains accurate data to avoid the risk that:288
• an individual who is not the borrower is pursued for repayment of a debt; and
• the borrower or hirer is pursued for an incorrect amount.
A firm must not disclose or threaten to disclose information relating to the customer’s debt
to any third party.289 A firm should ensure that adequate and accurate information it holds
about a customer in relation to a debt is made available to persons involved on its behalf in
the debt recovery process (such as agents). This includes, for example, information such as
the customer being in financial difficulty, being particularly vulnerable, being in the process
of disputing the debt, having established a repayment plan or forbearance, or having a
representative acting on the customer’s behalf.290
v.

Debt collection fees
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A lender or debt collector must not claim the costs of recovering a debt from a customer if it
has no contractual right to claim such costs. This means that debt collection costs can only be
charged when specifically provided for in the loan contract.291 When a customer is in default
or arrears difficulties, the charges imposed must be no higher than necessary to cover the
reasonable costs of the firm.292 Principle 6 of the FCA Handbook (paying due regard to the
interests of customers and treating them fairly) must also be observed when levying charges
for debt recovery on customers.293
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UNITED STATES
a. Introduction
In the United States, the Fair Debt Collection Practices Act294 (FDCPA) governs the law
around debt collectors and provides protections to consumers from abusive debt collection
practices. The FDCPA limits the behaviour and actions of third-party debt collectors who are
attempting to collect debts on behalf of another person or entity, therefore in-house debt
collectors are not covered.295 However, some states, such as California, have state
consumer protection laws in addition to the FDCPA and extend application to in-house debt
collectors.296 Federal case law has also interpreted the FDCPA to include debt collectors who
purchases defaulted debt from a creditor for the purpose of debt collection. This is because
the Court interpreted Congress’ intention as intending to protect borrowers from third
persons who regularly collect debts for others, which includes debt collectors who purchase
debt from creditors.297 The FDCPA is under Title VIII of the Consumer Credit Protection
Act.298
The FDCPA was enacted to address four issues:299
1. Abusive practices
• “There is abundant evidence of the use of abusive, deceptive, and unfair debt
collection practices by many debt collectors. Abusive debt collection
practices contribute to the number of personal bankruptcies, to marital
instability, to the loss of jobs, and to invasions of individual privacy.”
2. Inadequacy of laws
• “Existing laws and procedures for redressing these injuries are inadequate to
protect consumers.”
3. Available non-abusive collection methods
• “Means other than misrepresentation or other abusive debt collection
practices are available for the effective collection of debts.”
4. Interstate commerce
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•

“Abusive debt collection practices are carried on to a substantial extent in
interstate commerce and through means and instrumentalities of such
commerce. Even where abusive debt collection practices are purely
interstate in character, they nevertheless directly affect interstate
commerce.”

The stated purpose of the FDCPA is “to eliminate abusive debt collection practices by debt
collectors, to insure that those debt collectors who refrain from using abusive debt
collection practices are not competitively disadvantaged, and to promote consistent State
action to protect consumers against debt collection abuses”.300
b. Current Law

i.

Disclosure

From the date that the debt collector first contacts the debtor, they have five days to send a
written notice containing the following details:
• the amount of the debt;301
• the name of the current creditor;302
• a statement that the debtor has 30 days to dispute the debt otherwise the debt
will be assumed to be valid;303
• a statement that if the debtor notifies the debt collector in writing that the debt is
disputed, the debt collector will obtain verification of the debt or a copy of a
judgment against the consumer and that a copy of the relevant document will be
mailed to the consumer by the debt collection;304
• a statement that, upon written request from the consumer within the thirty-day
period, the debt collector will provide contact information for the original
creditor.305
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ii.

Repayment schedules

A debt collector must not collect any debt using unfair or unconscionable means.306 Section
808 lists conduct which is violates this prohibiting, and including accepting or soliciting any
post-dated cheques,307 and communicating with debtor by postcard.308
iii.

Contact

There are restrictions on when it is lawful to contact a debtor. These restrictions can be lifted
if the debtor consents. 309 Debt collectors are prohibited from contacting debtors at
inconvenient times and places,310 specifically, after 9pm and before 8am.311 Collectors cannot
call debtors at their workplace if the workplace prohibits personal calls.312 A debt collector is
permitted to discuss the debt with are the debtor and the debtor’s representative.313
Debtors are entitled to write a letter to the debt collector requesting the collector to cease
contact.314 Once such a letter is received, a debt collector may only contact a debtor to inform
them that further efforts to collect will be terminated,315 and that the debt collector may
invoke other remedies, which the collector should specify if they are known.316
The debt collector is prohibited from engaging in certain behaviours that may induce a debtor
to repay a debt, including threats of violence and harm317 and other criminal means to harm
a person, their reputation or their property.318 The use of profane language to abuse the
debtor is also unlawful.319 Lists of debtors must not be published320 but may, however, be
shared with consumer credit reporting agencies. 321 It is also unlawful to make repeated
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phone calls and texts, or to harass any person at the called number.322 The debt collector
must disclose who is making the phone call.323 Robocalls are not permitted.324
If a consumer notifies the debtor collector in writing that the consumer refuses to pay a debt
or that the consumer wishes the debt collector to cease further communication, contact must
cease while a debt collector verifies that the debt is owing and that the collector is pursuing
the right person.325 The term “consumer” in these circumstances, includes the consumer’s
spouse and representatives.326
Debt collectors must not make any false or misleading representations about the debt.327
Falsely representing that there is involvement of lawyers or the government or the likelihood
of arrest or legal action is unlawful.328 Representations that imply that non-payment of debt
will lead to imprisonment or that other court orders have been made (when they have not)
are unlawful.329 Debt collectors must not wrongly imply that the debtor has committed a
crime.330 Misrepresentations must not be made about how much is owed, the type of debt
or its legal status. The debt collector must be clear about what fees it can charge and must
not make any false representations about compensation it may receive. 331 Other
representations that must not be made include (for example):
• Communicating or threatening to communicate to any person credit information
which is known to be false, including the failure to communicate that a disputed debt
is disputed;332
• Using or distributing any written communication that falsely represents that the
document is issued or authorised by the United States government;333
• Making a false representation or using deceptive means to collect or attempt to
collect any debt or to obtain information about a consumer;334
• Falsely representing that the debt has been sold;335
• Falsely representing or implying that documents are part of the legal process;336
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•
•
•

Using any business, company, or organisation name other than the name of the
collector’s business;337
Falsely representing or implying that forms do not need further action by the
consumer;338
Falsely representing or implying that a debt collector operates or is employed by a
consumer reporting agency, defined under § 1681(f).339

When communicating with people that are not the debtor with the intention of finding out
information about the debtor, the existence of the debt should not be disclosed.340 The debt
collector must identify themselves and state that they are wanting to confirm information
about the location of the debtor, but should not state their employer unless expressly
requested to.341
Once the debt collector is aware that the debtor is represented, the attorney should be the
point of contact unless the attorney fails to respond within a reasonable period.342
iv.

Fees and charges of debt collection

Collecting of any extra amount (including interest, fee, charge, or expense incidental to the
principal obligation) is illegal, unless it is agreed in the contract or permitted by law.343 In
order for debt collection charges to be added to the debt, the contract must set out that there
will be costs of debt collection and that these will be added onto the debt. Breaches of the
law will result in the award of damages under s 813 of the FDCPA.344 As the FDCPA is strict
liability law, a court is able to award statutory damages of up to $1,000 for any successful
action.345 In addition to statutory damages, the costs of the action together with a reasonable
attorney’s fee as determined by the court are able to be awarded for successful action.346
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v.

Continuing issues with debt collection

In 2013, the National Association of Attorneys General (NAAG) urged federal and state
legislators to:
• End robo-signing and attempts to collect without proper documentation;
• Establish a sell-by date for all debt, making it illegal to sell or attempt to collect debt
that is more than seven years old;
• Require debt collectors to identify the name of the original creditor and provide an
itemised record of the total principal, interest, fees, and other charges that have been
added to the debt;
• Require debt collectors to submit more detailed information when filing suit, including
the name of the original creditor and an itemised record of the total principal, interest,
fees, and other charges that have been added to the debt, so that the consumer can
see if it is his or her debt, and in the right amount; and
• Increase oversight to ensure consumers are properly notified of lawsuits.347
In 2018, the Consumer Financial Protection Bureau (CFPB) reported that there is an ongoing
issue with compliance in the area of debt verification, stating: “Examinations found that one
or more debt collectors routinely failed to mail debt verifications before engaging in further
collections activities. Instead, one or more debt collectors forwarded consumer debt
validation requests to originating creditors; the creditors then reviewed the debts and mailed
responses directly to consumers. One or more debt collectors accepted creditor
determinations that the debt was owed by the relevant consumer for the amount claimed
without receiving information verifying the debt and without mailing the required verification
to consumers. One or more debt collectors then continued collection activities on accounts
in violation of section 809(b) of the FDCPA”.348
It would seem therefore that despite the existing law, there continues to be issues associated
with debt collection for consumers in the United States. The CFPB released a report in January
2017 based on a consumer survey conducted between December 2014 and March 2015.349
Gaps in protection were identified by the survey, including issues with disputed debts,
pressure to repay and issues of privacy.
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The CFPB’s350 2019 annual report on the FDCPA stated that from 1st January 2018 to 31st
December 2018, the CFPB received approximately 81,500 debt collection complaints. The
largest percentage of these complaints (40%) were in regards to attempts to collect debt not
owed, then complaints about written notification about debt, communication tactics, took or
threatened to take negative or legal action, false statements or representations, and
threatened to contact someone or share information improperly.351
In 2018, the CFPB engaged in six public enforcement actions arising from alleged FDCPA
violations. The most successful action in 2018 resulted in $800,000 being paid into the civil
penalty fund, which is used to provide relief to eligible consumers who would not otherwise
get full compensation.352
c. Proposed Amendments to the Fair Debt Collection Protection Act 1977
The CFPB is seeking to update the FDCPA, given that the law was passed in 1977 and did not
anticipate modern technology. The four aims of the proposed amendments are to:353
• Establish a clear, bright-line rule limiting call attempts and telephone conversations;
o The proposed amendment limits debt collectors to a maximum of seven
attempts in contacting the debtor by telephone per week and per debt.
• Clarify consumer protection requirements for certain consumer-facing debt collection
disclosures;
o The proposed amendment would require debt collectors to send consumers a
disclosure with certain information about the debt and related consumer
protections. This can include an itemization of the debt and plain-language
information about how a consumer may respond to a collection attempt,
including by disputing the debt. This would require a “tear off” on documents
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•

•

sent to the debtor for the consumer to use this in responding to the debt
collection attempt.
Clarify how debt collectors can communicate with consumers;
o Debt collectors are able to use newer communication technologies, such as
voicemails, emails and text messages, to communicate with consumers.
Consumers are able to unsubscribe to future communications through these
methods. The proposed rule would also clarify how debt collectors may
provide required disclosures electronically. Consumers are also able to limit
ways debt collectors can contact them, such as while they are at work or during
specific hours.
Prohibit suits and threats of suit on time-barred debts and require communication
before credit reporting.
o A debt collector would not be able to sue or threaten to sue a consumer to
collect a debt if they are aware, or should be aware, that the statute of
limitations has expired. A debt collector would also be prohibited from
furnishing information about a debt to a consumer reporting agency unless
they have already communicated about the debt to the consumer.

The proposed amendments have been criticised by consumer and privacy advocates on the
basis they would allow debt collectors to send texts, emails and private messages on social
media services to consumers on an unlimited basis. Although the proposed law limits debt
collectors to seven calls per week per debt, the potential for debtors to be inundated with
different methods of communications remains.354 Furthermore, if a person has four or five
debts in collection, they could receive up to two or three dozen telephone calls each week.355
The CFPB in their Notice of Proposed Rulemaking has recognised the ability for these
communications to harass, oppress, or abuse any person in connection with the collection of
a debt. In addressing this concern, the CFPB is proposing bright-line rules limiting the
frequency for phone calls, but expressly say that these limits are not in place for emails and
text messages. A way to address this concern is a proposed provision requiring debt collectors
to notify consumers how to opt out of receiving electronic debt collection communications
or communication attempts directed at a specific email address, telephone number for text
messages, or other electronic-medium address. A debt collector would also be unable to
charge any opt out fees or require the consumer to provide any other information other than
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the email address, telephone number for text messages, or other electronic-medium address
subject to the opt-out in order to opt out of these communications.356
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