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I. Introduction  

There is little regulation of debt collection practices in New Zealand. The current regulatory 

framework is a mixture of consumer credit legislation, fair trading legislation, and general 

privacy and harassment legislation. The applicability of these laws depends on whether 

someone is a creditor, debt collection agent, or debt purchaser, and whether the debt relates to 

consumer credit or other utilities and telecommunications debt. Furthermore, the applicability 

of some these laws to the debt collection context is currently unclear. While MBIE’s 2018 

review of consumer credit law highlighted an increase in complaints to the Commerce 

Commission regarding debt collector conduct, the only targeted reform which resulted from 

the review was to increase the disclosure requirements at the beginning of the collections 

process.  

This paper advocates for the reform of New Zealand’s regulatory framework for debt collection 

practices following research undertaken by Victoria University of Wellington researchers on 

common debt collection practices. Firstly, this paper will outline the makeup of the debt 

collection industry in New Zealand, including the differences between debt collection agencies 

and debt purchasers. Then, this paper will outline the key problems and issues identified in 

prior research into debt collector conduct. This paper will then canvass New Zealand’s current 

regulatory framework, as well as that in comparative jurisdictions – namely Australia, the 

United States, the United Kingdom, and Canada. Next, this paper will make several 

recommendations for reform, focusing particularly on the introduction of regulator-generated 

debt collection guidelines, amending the Fair Trading Act 1986, improving avenues for 

complaint, and reforming the attachment order process. Finally, this paper will briefly consider 

the debt collection practices of Government departments such as the Ministry of Justice and 

the Ministry of Social Development, and consider whether internal Government debt collectors 

should be included within the scope of any regulatory reform, in the interests of consistency 

and fairness across the industry.  

II. Debt Collection in New Zealand: Evidence from the Industry 

1. Debt Collection Agencies (DCAs) 
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Generally, the debt collection industry in New Zealand is comprised of two models. The first 

is the debt collection agency model (DCA). The model is sometimes also called contingencies 

collection. Under the DCA model, creditors will engage specialist debt collection agencies to 

contact the debtor and attempt to collect the debt for a commission. Collection fees and charges 

from the DCA firm are typically added onto the total debt the debtor is required to pay. The 

addition of these fees is commonly allowed by the contract between the creditor and debtor.  

Evidence from the industry suggests the DCA model is mostly used for small and medium 

enterprise (SME) debt, as well as utilities, telecommunications, and Government debt (such as 

legal aid or welfare debt). Evidence also suggests the DCA/contingency industry in New 

Zealand is made up of a mixture of smaller, independent DCA firms which are ‘dotted’ across 

the country, alongside larger DCA firms which operate in both Australia and NZ.1 

The DCA model is based on ensuring low-cost efficiency – that is, collecting the debt as 

quickly and cheaply as possible for the creditor. This means debts are usually only actively 

collected by DCAs for no longer than a year. The debt is then either passed on to another DCA 

agency or sold to a PDL firm (see below – PDL stands for purchase debt ledger model). A 

common industry practice seems to be that a debt will be passed on to two DCA firms, who 

will each use escalating collection methods. If the debt is not collected, it will then be sold to 

a debt purchaser. The implication of this that there is usually no permeant tenure of accounts 

under the DCA model, meaning there is little imperative to negotiate a long-standing payment 

plan with debtors.  

The DCA model utilises multiple forms of collection. However the utilisation of technology, 

such as automated texts or phone calls, has become more common, being cheaper and 

supposedly less intrusive for debtors. One interviewee from the DCA industry discussed the 

use of Google and social media searches when debtors are unable to be contacted, located or 

are deliberately avoiding contact from debt collectors – which they called ‘skip-tracing’.2  

These dynamics have multiple implications for regulating the DCA debt collection process. As 

one interviewee explained, DCA firms may perceive engagement with financial mentors as a 

waste of time, instead preferring to use potentially aggressive or intrusive tactics to collect the 

debt as quickly as possible due to pressure from creditors.3 However, because the debt is 

 
1 Interview, A C, B A, V S and T D, 10 December 2021. 
2 Interview, A C, B A, V S and T D, 10 December 2021. 
3 Interview, M F and T D, 25 January 2021. 
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usually only held onto for a year or so, legal action — such as the use of attachment orders — 

is not usually pursued as it is expensive and time consuming. One interviewee from the DCA 

industry suggested only 1% of their agency’s total debt portfolio would involve legal action.4  

2. Purchase Debt Model (PDL) 

The second debt collection model primarily used in New Zealand is the purchase debt ledger 

model (PDL). Under this model, PDL firms will legally purchase a debt, usually at a discounted 

rate, thereby becoming the ‘creditor’. Evidence from the industry suggests a debt will typically 

go to PDL collection once it has been through two rounds of DCA attempts at collection.5 

Larger firms which conduct both DCA and PDL collections typically run those services 

separately. It appears there is only one firm in New Zealand which operates solely on a PDL 

basis.  

One interviewee engaged in the PDL business explained how the process is generally less 

‘rushed’ than the DCA model.6 Since the PDL firm legally owns the debt in question, they are 

not under pressure to collect the debt quickly and cheaply for the creditor, unlike under the 

DCA model. Furthermore, because under the PDL model firms purchase the debt thereby 

becoming the ‘creditor’, they can be more flexible and patient with debtor repayments, for 

example by negotiating more workable payment plans with vulnerable debtors.  

The addition of fees and interest differs under the PDL model. Because the debt has been 

legally assigned, PDL firms are typically less concerned with earning fees for the collection 

process. This again adds to the more relaxed nature of PDL collection. One interviewee 

engaged in the PDL industry said their internal policy was to not add any further loading fees 

or charges onto debt once it reaches the PDL stage (with some exceptions).7 However, it is 

unclear whether this is the case for other collectors engaged in the PDL industry. While the 

PDL model does not focus on recovery of fees for the collection process, there is evidence that 

debt purchasers will seek to recover some amount, which is commonly a proportion of the debt, 

to cover the costs associated with collection.8 

 
4 Interview, A C, B A, V S and T D, 10 December 2021. 
5 Interview, A C, B A, V S and T D, 10 December 2021. 
6 Interview, M F and T D, 25 January 2021. 
7 Interview, M F and T D, 25 January 2021. This interviewee explained that fees added to the debt by the 
collection agent (before the debt was sold) were removed from the debt after purchase (reducing the amount 
owing by the debtor). However, any fees or costs incurred by the debt purchaser pursuing legal action would 
be added to the debt.  
8 Interview, A C, B A, V S and T D, 10 December 2021. 
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Finally, in comparison to the DCA model, PDL firms would appear to more commonly utilise 

the attachment order process. Because debt purchasers legally become the creditor, they 

themselves can apply for an attachment order, for example to a debtor’s wages or benefit 

payments. However, it was emphasised to the interviewer that this is usually a last resort, for 

particularly problematic debtors.  

III. Current Issues with Debt Collection in New Zealand 

Research has been conducted by Victoria University of Wellington researchers over the past 

few years on debt collection practices in New Zealand. Generally, this research has revealed 

that while irresponsible and inappropriate debt collection conduct is not a widespread problem, 

it nonetheless occurs. More importantly, the research has revealed the complexities and 

inconsistencies of the regulatory regime in New Zealand, and the difficulties collection 

agencies and purchasers face when trying to comply with the regulatory framework. Recent 

MBIE research has revealed that lenders are generally aware of — and willing to comply with 

— responsible lending requirements, which includes some guidance around debt collection 

conduct.9 However, the assortment of different acts, regulations, and codes which are used to 

regulate debt collection in New Zealand makes it difficult for collections agencies, debt 

purchasers, stakeholders (such as financial mentors) and regulators to clarify what conduct is 

and isn’t permitted. 

In 2018, a discussion paper was released by MBIE on consumer credit regulation. While the 

MBIE review focused on high-cost lending, it was revealed that complaints to the Commerce 

Commission regarding the conduct of debt collectors have been steadily rising.10 The MBIE 

research also suggested debt collection complaints were underreported, with consumers being 

reluctant to report inappropriate conduct due to “shame, fear, or a lack of knowledge of rights 

and processes surrounding complaints”.11 

The 2018 discussion paper identified four key issues. First, the use of false or misleading claims 

by collectors regarding the right to collect the debt, whether that be because it was not actually 

owed, or because it was statute-barred.12 Second, demands by collectors for unaffordable 

 
9 Ministry of Business, Innovation and Employment Discussion Paper: Review of Consumer Credit Regulation 
(June 2018), at 9. 
10 At 35. 
11 Ministry of Business, Innovation and Employment Review of Consumer Credit Regulation Additional 
information to support the Discussion Paper (June 2018) at 22, 23. 
12 Ministry of Business, Innovation and Employment, above n 9, at 35. 
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repayment schedules, which create stress and can deepen the financial hardship of debtors.13 

Third, the use of excessive fees and interest charged when collecting debt, which are sometimes 

higher than the initial loan taken out by the debtor.14 Finally, the research identified 

inappropriate collections tactics being used by collectors — for example, frequent phone calls 

to debtors or their employers using aggressive and coercive language.15  

However, following this research, the only reform applied which directly targeted debt 

collection was an increase in the disclosure requirements at the beginning of the collections 

process.16 This reform also only applies to consumer credit debt, likely because the scope of 

the MBIE review was limited to consumer credit regulation. MBIE also indicated issues in 

collecting accurate data on debt collections practices, making it difficult to recommend more 

reform.17 The disclosure reform aforementioned has now been enacted in the Credit Contracts 

Legislation Amendment Act 2019, which inserted s 132A into the CCCFA. The amendment 

came into effect on 1 December 2021 and again only applies to consumer credit debt. This is 

despite the most common types of debt which attract debt collection practices including fines 

and utilities bills.18  

A 2021 report by Victoria University of Wellington researchers provides a more 

comprehensive picture of the issues surrounding debt collection practices in New Zealand.19 

This report gathered information by surveying financial mentors across New Zealand. 

 One common problem identified from the 2021 VUW research was the use of “bombardment 

tactics”.20 Financial mentors described debtors being rung by collections agents multiple times 

a day,21 usually during work hours, forcing debtors to either discuss their debt in front of their 

employer or work colleagues, or ignore the call, which exacerbates the attempts at contact.22 

Collectors have also been reported contacting the family and employers of debtors, or 

threatening to visit the workplace of a debtor and discuss the debt in front of colleagues and 

 
13 At 35. 
14 At 35 
15 At 36. 
16 Ministry of Business, Innovation and Employment Impact Statement: CCCFA Amendments (24 September 
2018), at 56.  
17 At 56. 
18 Victoria Stace “Debt Collection in New Zealand: Enlivening the Prohibition Against Harassment and Coercion 
in s 23 of the Fair Trading Act 1986” (2020) 26 NZBLQ 3 at 6. 
19 Victoria Stace and Liz Gordon Debt Collection in Aotearoa from the perspective of financial mentors (Fincap, 
September 2021) <www.fincap.org.nz> 
20 At 39-43. 
21 At 32-33. 
22 At 33-35. 
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bosses.23 Mentors also reported use of social media by collectors, including Facebook 

stalking.24 One mentor explained that when confronting debt collectors about the use of 

aggressive bombardment tactics, they were told the messages were automated and out of the 

collectors’ control to stop.25 

Financial mentors reported the tone of calls from some collectors as aggressive and 

intimidating, with collectors on occasion yelling or shouting at debtors to the point where the 

debtor will say anything just to end the call.26  

There were also reports of physical intimidation. Mentors reported debt collectors turning up 

at a debtor’s home, wearing visible gang markings, bullet proof vests, or holding cameras 

focused on the debtor.27 Some also reported collectors speaking to a debtor’s neighbours about 

the debtor’s whereabouts.28  

Another theme arising out of the VUW research was the misrepresentation of a debt collector’s 

legal rights. Mentors reported collectors misrepresenting their power to repossess collateral,29 

or suggesting New Zealand’s harassment laws were inapplicable as the collector was located 

in Australia.30  

Financial mentors also expressed concern around the attachment order process, specifically in 

relation to those on Government benefits. One mentor noted that although debtors are advised 

they can attend the attachment order proceedings, they sometimes do not receive the paperwork 

until after the order is made.31 Another mentor emphasised the intimidating and unfamiliar 

nature of court processes and how this can impact a debtor’s ability to advocate for themselves 

when the amount of the order is being discussed, especially if there is no financial mentor 

present.32 Other research found similar systematic issues, as well as language and cultural 

barriers, causing debtors to be reluctant to engage with external dispute resolution services, or 

 
23 At 34 
24 At 41. 
25 At 43. 
26 At 35. 
27 At 37. 
28 At 38. 
29 At 41. 
30 At 36. 
31 At 49. 
32 At 49. 
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even financial mentors themselves.33 A recent Christians Against Poverty report emphasised 

how the attachment order process unfairly targets beneficiaries and specifically women who 

head a sole-parent family as women typically carry the burden of childcare following a family 

breakdown.34 

Mentors who participated in the VUW research noted attachment orders were often too high 

and outside many debtors’ financial resources.35 Some debtors were unaware of the attachment 

order completely as they avoided opening letters or emails to minimise stress.36 Debtors were 

also reported as being embarrassed when their debts were bought to the attention of their 

employer via an attachment order, ultimately affecting their workplace relationships.37 Mentors 

also noted how it is not uncommon for those on benefits to be paying multiple debts at once, 

while being simultaneously unaware of what the exact debts are.38  

Furthermore, debtors who are paying back relatively small debts on payment plans may 

experience the addition of excessive charges or interest over a number of years. This ultimately 

can cause the debt to balloon into something that may not even remotely resemble the original 

amount. Financial mentors explained how some debt collectors have appeared to purposefully 

allow debts to accrue interest for several years before attempting to collect it or applying for 

an attachment order.39  Most financial mentor interviewees were of the opinion that the addition 

of fees and interest to debt is entirely unregulated in New Zealand, with debts being sent to 

collection already having a mixture of default penalties, late payment fees and interest already 

having been added, on top of collection fees.40 This is especially problematic considering the 

common industry practice in New Zealand sees debts passed on to two DCAs before being 

purchased by a PDL firm.  

 

 
33 Christians Against Poverty “Demanding Better: Why Debt Collection Practices in New Zealand need to 
Change” (2021), at 10. Available at https://www.capnz.org/wp-content/uploads/2021/10/Debt-Collection-
Report-2021.pdf 
34 At 8. 
35 Stace and Gordon, above n 19, at 46-53. 
36 At 46. 
37 At 47. 
38 At 50. 
39 At 50. 
40 At 54. 
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IV. Current Regulatory Framework  

New Zealand lacks a coherent regulatory regime for debt collection practices, and in this 

respect lags behind the regulatory frameworks in comparative jurisdictions such as Australia 

and the United Kingdom. Beyond the general consumer and fair trading laws, there is no 

legislation that directly targets the conduct of debt collection agents and debt purchasers.41  

There is therefore little preventing debt collectors from engaging in predatory practices to 

intimidate debtors into making repayments, apart from the Responsible Lending Code which 

only provides very general guidance.42 Debt collection practices across the industry appear to 

differ significantly, and the lack of coherency in the regulatory regime makes it difficult for 

debtors to understand and enforce their rights and collectors to ensure compliance.  

In saying this, a variety of general consumer credit and fair trading laws can and on occasion 

have been used to regulate debt collector conduct. These will now be briefly discussed.  

 

A. Fair Trading Act 1986 and Financial Markets Conduct Act 2013 

The Fair Trading Act 1986 (FTA) and the Financial Markets Conduct Act 2013 (FMCA) 

contain provisions relevant to consumer and business trade practices. These provisions apply 

to all types of debt. The FTA is enforced by the Commerce Commission. However where 

conduct also breaches the FMCA, the conduct will also fall under the jurisdiction of the 

Financial Markets Authority (FMA).  

Section 23 of the FTA prohibits the use of “physical force or harassment or coercion” in 

connection with the supply or payment of goods and services, which includes the recovery of 

a debt.43 This provision is enforceable against debt collectors who act as agents for creditors, 

and debt purchasers who legally become the creditor.44 What constitutes “harassment or 

coercion” is not defined within the Act. There is also a limited amount of case law on the 

interpretation of s 23.45 In those cases, there was little analysis regarding the interpretation of 

 
41 Victoria Stace, Maisy Bentley, Hanna Malloch “’One of These Days I’m Gonna Pay it Back’: Debt Collection 
Practices in New Zealand — What New Research has Revealed” (2021) 51 VUWLR 1, at 1002, 1009. 
42 Ministry of Business, Innovation and Employment Responsible Lending Code (as revised February 2021), [2.5] 
(Commentary), and section 12 (esp [12.48], [12.49]). 
43 Fair Trading Act 1986, s 23. 
44 Stace, Bentley, Malloch, above n 41 at 1009. 
45 Stace, above n 18, at 16. 
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“harassment”.46 However, the courts have suggested ‘coercion’ involves the “negation of 

choice”,47 ranging from the “subtle to the overtly threatening”.48  

A breach of s 23 will not constitute a criminal offence. This has implications for the granting 

of remedies: under s 43 of the FTA, a court can make a variety of orders, including 

compensation for loss of damage, but this is contingent on the applicant having suffered loss 

or damage by reason of the conduct.49  

Section 13 of the Fair Trading Act 1986 contains a prohibition on “false or misleading 

representations in connection with the supply or possible supply of goods or services”. The 

FMCA contains a similar provision in s 19 which prohibits misleading or deceptive conduct in 

trade in relation to dealings involving financial products or the supply of a financial service. 

Sections 10 to 12D of the Fair Trading Act and ss 20 to 23 of the FMCA contain more specific 

prohibitions on misleading conduct, false and misleading representations, and unsubstantiated 

representations. However, there is no equivalent to the FTA prohibition on harassment and 

coercion (or the incoming unconscionable conduct prohibition) contained within the FMCA.50  

The term ‘financial service provider’ includes creditors, and debt collectors who purchase the 

debt, thereby becoming the ‘creditor’.51 Debt collection agents remain solely under the 

jurisdiction of the FTA, whereas debt purchasers and creditors are subject to both the FTA, 

FMCA, and the financial service providers registration and dispute resolution regime. 

Alongside the FTA, the Commerce Commission released a guidance note for debt collectors 

in 2019. This guidance note reminded debt collectors that it is unlawful to make false or 

misleading representations, or harass or coerce debtors, when attempting to collect debt.52 The 

guidance note used examples from two Australian cases on debt collection conduct.53 However, 

the guidance note is expressed in very general terms, and does not provide specific guidance 

 
46 At 16. 
47 At 16. 
48 CrossFit, Inc v Exercise Industry Association Ltd [2018] NZHC 1028, at [63]. 
49 Fair Trading Act 1986, s 43. 
50 Stace, above n 18, at 7. 
51 Financial Service Providers (Registration and Dispute Resolution) Act 2008, s 5. 
52 Commerce Commission “Guidance for Debt Collectors” June 2019, <https://comcom.govt.nz> at 2. 
53 The Commerce Commission used, as an example, the facts from ASIC v Accounts Control Management 
Services Pty Ltd [2012] FCA 1164, which saw a debt collector mislead a debtor about their rights to initiate 
litigation for the debt, and ACCC v Accounts Control Management Services Pty Ltd (2018) FCA 1115, in which 
the court found that the frequency and content of a debt collectors phone calls to the debtors amounted to 
undue harassment. 
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to collectors on, for example, the time of day it is appropriate to contact a debtor, or how often 

it is appropriate to do so. 

In August 2022, the Fair Trading Amendment Act 2021 will come into force. This Act 

introduces a prohibition on ‘unconscionable conduct’ in trade, which is enforceable against 

both debt collection agents and purchasers.54 A breach of this provision will give rise to an 

offence or civil proceedings. What type of conduct constitutes ‘unconscionable conduct’ is 

likely to be a standard higher than ‘oppressive’, at least when reading in line with the equitable 

doctrine of unconscionability.55 In saying that, it is possible that some of the aforementioned 

conduct by collectors could be found to be unconscionable conduct — the Australian courts 

have defined unconscionable conduct in the context of debt collection as conduct which is 

“against conscience by reference to the norms of society that is in question”.56 

B. Financial Service Providers Licensing and Dispute Resolution  

The Financial Service Providers (Registration and Dispute Resolution) Act 2008 requires all 

registered financial service providers that provide services to retail clients to be a member of 

an approved dispute resolution scheme.57 The Act also creates a registration regime for those 

whose work falls under the meaning of ‘financial service’ under s 5. Debt collection agents do 

not fall within this meaning.58 Debt purchasers do, so must both register and be a member of 

an approved dispute resolution scheme. 

The lack of a licensing and registration regime is problematic when debt collection agencies in 

New Zealand range from large, nationwide (and sometimes international) corporations to 

small, lesser known agencies which serve a defined locality. Some of these smaller collection 

agencies lack a website or social media, and are instead only contactable by phone or physical 

address.59 This makes enforcement and compliance-monitoring by the regulator particularly 

difficult. 

 
54 Stace, Bentley, Malloch, above n 41, at 1003. See Fair Trading Act 1986, s 7 (which comes into effect on 16 
August 2022). 
55 Bartle v GE Custodians Ltd [2010] NZCA 174 at [46], where the Court stated “a credit contract … may be 
reopened as oppressive when it might not necessarily have been set aside as unconsionable by a court of 
equity”. 
56 Australian Competition and Consumer Commission v Lux Distributors Pty Ltd [2013] FCAFC 90 at [41]. 
57 Financial Service Providers (Registration and Dispute Resolution) Act, s 47. 
58 Section 5. 
59 Stace, above n 18, at 6. 
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C. Credit Contracts and Consumer Finance Act 2003 

There are additional obligations on those who collect consumer credit debt, under the Credit 

Contracts and Consumer Finance Act 2003 (CCCFA) and the Responsible Lending Code. 

However, this means there is less protection for non-consumer credit debt: for example 

futilities debt. This types of debt frequently attract debt collection practices.60  

Section 5 of the CCCFA defines ‘creditor’ as a person who provides credit under a credit 

contract, or who is transferred by assignment or by operation of law the rights to the credit.61 

This means debt collectors working in-house, or which have been formally assigned the debt 

through debt purchasing, will be subject to the CCCFA as well as the Responsible Lending 

Code. This however also means that debt collectors acting as an agent for the creditor are not 

directly subject to the Act (and, specifically, the limitations on default fees in s 44A).62 

However, consumer credit providers still remain responsible for the compliance of their agent 

with the CCCFA.63 Whether a debt collection agent is required to compensate a creditor for 

any loss resulting from conduct that breached the CCCFA depends on the contractual 

arrangements between the creditor and agent.64  

Creditors and debt purchasers collecting debt under a consumer credit contract are also subject 

to the Responsible Lending Code. Paragraph 2.8 of the Code states a lender should contact a 

debtor at ‘reasonable hours’, being between 8am and 9pm, while taking into account “the 

borrower’s reasonable wishes except in exceptional circumstances” or “where the borrower 

has specifically asked to be contacted at another reasonable time”.65 However, it is important 

to note that the Responsible Lending Code only applies to debt from a consumer credit contract, 

and therefore those collecting other forms of debt, such as utilities, are exempt from complying 

with the Code. 

Fees and interest attract different forms of regulation under the CCCFA. The obligation to pay 

interest on a debt usually arises as a matter of contract between the creditor and debtor. There 

are some limited restrictions on the addition of interest on consumer credit contract debt in Part 

2 of the CCCFFA. For example, ss 36 – 40 require the contract to specify the annual interest 

 
60 Stace and Gordon, above n 19, at 7. 
61 Credit Contracts and Consumer Finance Act 2003, s 5. 
62 Section 44. Note that section 132A of the Credit Contracts and Consumer Finance Act 2003 (disclosure at the 
start of the collection process) does apply to collection agents. 
63 Stace, above n 18, at 8. 
64 At 8. 
65 Ministry of Business, Innovation and Employment, above n 42, at 2.8. 
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rate and prohibit a creditor from requiring the payment of an interest charge before the end of 

a day to which an interest charge applies. There is currently no restriction on the accruing of 

interest on a debt once the debt collection process has begun.66 There are also no restrictions 

on the amount of interest or default interest that can be charged, outside of the high-cost lending 

context.67  

The CCCFA distinguishes between default fees and default interest rates. Default interest rates 

are higher interest rates which are charged when a borrower breaches a credit contract, for 

example by missing payments.68 Default interest rates can only be applied to the amount of the 

default, and not the entire balance of the unpaid loan, and only apply while the default 

continues.69 Default fees, on the other hand, are payable on breach of a credit contract or on 

the enforcement of a credit contract by a lender. This means that debt collection fees charged 

by the creditor (or an assignee of the creditor) fall within the meaning of ‘default fees’ as the 

costs relate to “steps taken to enforce repayment of a debt”.70 One industry practice seems to 

be that fees and charges are added to a debt when it moves to the collection process to cover 

the costs of collection administration. The addition of these fees is usually permitted by the 

original lending contract, albeit in very broad terms, using language such as “any costs incurred 

in collecting the debt will be charged to the debtor”.71  The Commerce Commission is of the 

view that if a creditor can establish a sufficiently close connection between debt recovery costs 

and the particular default, an appropriate apportionment of the costs can be charged.72  

Section 41 of the CCCFA contains a prohibition on unreasonable credit or default fees. The 

Commerce Commission has released guidance which states that all fees charged by debt 

collection agents, and purchasers, in the consumer credit context (excluding certain 

repossession costs) are considered to be default fees and are subject to this reasonableness 

requirement.73 The meaning of ‘unreasonableness’ was considered by the Supreme Court in 

Sportzone. The Court applied a ‘close relevance test’ which holds that the costs which a lender 

seeks to recover must be sufficiently close and relevant to the “establishment, administration 

 
66 Stace, Malloch, Bentley, above n 41, at 1016. 
67 Section 45E of the Credit Contracts and Consumer Finance Act caps the total amount of interest and fees 
that can be charged on high cost loans at 100% of the first advance. Section 45H caps the rate of charge 
recoverable under a high cost consumer credit contract at 0.8% per day. 
68 Credit Contracts and Consumer Finance Act 2003, s 5.  
69 Section 40. 
70 Commerce Commission Consumer Credit Fees Guidelines (June 2017) at 27.  
71 Stace and Gordon, above n 19, at 23. 
72 Commerce Commission, above n 70, at 31.   
73 Commerce Commission, above n 70, at 29-30. 



 14

or maintenance” of the particular loan, and that it can be reasonably said that the cost was 

incurred in connection with the loan.74  

There is no formal industry standard regarding how fees and charges associated with debt 

collection are calculated or imposed, nor who bears those costs.75 A common business model 

in New Zealand appears to be that DCA agencies will take a percentage of the debt recovered, 

as commission (and add that onto the amount the debtor has to pay). Submitters to the 2018 

MBIE review of consumer credit regulation suggested 20 per cent of the debt was the general 

benchmark in the agency debt collection industry.76 However, information gathered from 

various debt collection agency websites suggests this commission can range from 15 per cent 

to 45 per cent of the initial debt, depending on the size, age and history of the debt.77 Assuming 

the original contract allows collection fees to be added onto the debt, this commission then 

becomes added onto and part of the debt owing by the debtor.78 This is on top of various other 

fees related to debt collection, including processing fees, contact fees, and administrative fees. 

There is case law in the New Zealand courts which suggests that deliberately waiting for 

interest payable under a credit contract for several years to accrue before attempting to collect 

the debt or applying for an attachment order can amount to oppressive conduct.79 

The CCCFA allows for the re-opening of a credit contract if a court considers a party to that 

contract has acted in an oppressive manner.80 Oppressive conduct is defined in s 118 as conduct 

which is “oppressive, harsh, unjustly burdensome, unconscionable or in breach of reasonable 

standards of commercial practice”.81 Section 124 of the CCCFA provides a list of guidelines 

for a court to consider when deciding whether to re-open a credit contract.  

In December 2021, changes to the disclosure obligations under the CCCFA came into force. 

Section 51 of the Credit Contracts Legislation Amendment Act 2019 inserted s 132A into the 

CCCFA, and requires all debt collection agents and purchasers82 collecting for the purposes of 

 
74 Sportzone Motorcycles Ltd (In Liq) v Commerce Commission [2016] NZSC 53, at 111. 
75 Stace, Malloch, Bentley, above n 41, at 1019. 
76 See Credit Recoveries Limited “Submission in Response to the 2018 Discussion Paper, Review of Consumer 
Credit Regulation” at 2: see also Commerce Commission “Submission to the 2018 Discussion Paper, Review of 
Consumer Credit Regulation” at [222]. 
77 At [222]. 
78 Stace, above n 18, at 6. 
79 See for example Real Finance Ltd v Setefano [2016] NZHC 2293 at [12]: see also Aotea Finance (West 
Auckland) Ltd v Hiku [2015] NZDC 22553 [Aotea Finance] at [12].  
80 Credit Contracts and Consumer Finance Act, s 120. 
81 Section 118. 
82 The section defines ‘debt collector’ as “a creditor or any other person engaging in debt collection in respect 
of the contract”.  
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a consumer credit contract to disclosure key information to debtors at the outset of the 

collections process.83 Such information includes information about the credit contract, a 

statement about the debt to be collected, information about the debt collection process, the 

borrower’s rights to apply for hardship, and the availability of financial mentors.84 

D. Privacy Act 2020 

Creditors, debt collection agents and debt purchasers are subject to the principles under the 

Privacy Act 2020. The principles impose limits on the collection of personal information, 

disclosure of personal information to third parties, and limits on its use.85  

The Privacy Act has been used in a regulatory context against debt collection agents. In 2016, 

the Privacy Commissioner investigated and reported a breach of Principle 8 of the Act, which 

requires an agency to check the accuracy of information before using or disclosing that 

information, by the debt collection agency Law Debt. The agency was ultimately found to have 

breached Principle 8.86 

E. Harassment Act 1997 

Someone who has been harassed is entitled to apply to the District Court under the Harassment 

Act 1997. This can result in the granting of a restraining order, or in more serious cases, 

criminal prosecution. Harassment is defined as engaging in a pattern of behaviour directed 

against another person, being a pattern of behaviour that includes doing any ‘specified act’ to 

the other person on at least two separate occasions within a period of 12 months.87 The 

‘specified act’ in question can include watching, loitering, following, stopping or accosting the 

person, making contact with that person by phone, correspondence or by electronic 

communication, or acting in any way to cause the person to fear for their safety.88 Generally, 

the Act is aimed at protecting victims of domestic harassment, and has not generated any case 

law in the context of debt collector conduct.  

 
83 Credit Contracts Legislation Amendment Act 2019, s 51. Specifically, the section requires the debtor be a 
natural person, the credit contract entered to be wholly or predominantly for personal, domestic, or 
household purposes, and for the debt collection to be carried out in the course of a business. 
84 Credit Contracts and Consumer Finance Regulations 2004, r 23 (inserted 1 December 2021) 
85 Privacy Act 2020, s 22. 
86 Privacy Commission "Case note 279069 [2016] NZ PrivCmr 12: Debt collector Law Debt fails to check 
accuracy of information before use" (5 December 2016) Office of the Privacy Commissioner <privacy.org.nz> 
87 Harassment Act 1997, s 3(1). 
88 Section 4(1). 
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F. Attachment Orders 

A creditor can apply for an attachment order under ss 154-162 of the District Court Act 2016. 

Attachment orders allow the transfer of funds from a debtor’s wages (or if they are a 

beneficiary, from their benefit payments) directly to a creditor for the repayment of a debt. The 

District Court can issue attachment orders in the circumstances referred to in ss 139(2) and 

153(1) or by application under 155 by the judgment creditor (which includes a debt purchaser) 

or debtor.89  

In order to apply for an attachment order under s 155, creditors must have a judgment in their 

favour,90 complete the Ministry of Justice form, serve a copy of that form on the other party,91 

and pay the application fee.92 A court may approve an attachment order even if the other party 

(i.e. the debtor) has not had the opportunity to make a representation to the court.93 Under s 

157(3), the attachment order must not result in the debtor’s earnings falling below the protected 

earnings rate, which is either 60 per cent of the net earnings for the earning period,94 the amount 

specified in s 156(d), or the amount detailed by the Judge in the attachment order.  

Data obtained from the Ministry of Justice suggests that between 2018 and 2020, around 83 

per cent of attachment orders made were made to benefits, with only 16 per cent being made 

to wages.95 Figures similar to this were seen for the first few months of 2021.96 Data suggests 

attachment orders against beneficiaries are commonly for $30 a week, and when no other 

information is available to the court regarding the beneficiary’s financial status, it is presumed 

this does not fall below the protected earnings rate.97  

It is possible for a debtor to have an attachment order varied or suspended. Under s 161, the 

party who makes the application for variation or suspension must serve that application on the 

other party,98 and must show “good cause” to the satisfaction of the Court as to why the 

application should be granted.99 Data gathered from the Ministry of Justice suggests that 

between 2018 and 2020, a total of 47,109 applications to suspend, vary or cancel an attachment 

 
89 District Court Act 2016. 
90 Section 155(1). 
91 Section 155(2)(a). 
92 See Application for an attachment order (Ministry of Justice Collections Unit, MOJ204/10/19, 2019). 
93 District Court Act, s 155(2)(b). 
94 Section 157(6). 
95 Stace, Malloch, Bentley, above n 41, at 1025. 
96 At 1025. 
97 At 1024. 
98 District Court Act, s 161(2). 
99 Section 161(3). 



 17

order were made, with 45,005 of those being successful. This means that a large number of the 

total attachment orders in the system (including orders granted during this period) were 

suspended, varied or cancelled.100  

An issue that has been identified in prior research is that many debtors, and specifically 

beneficiaries, are unaware of their rights in relation to the variation or suspension of attachment 

orders — or in some cases, that an attachment order has been issued at all. This is despite 

Ministry of Justice data suggesting the likelihood of having an attachment order varied on 

application is high. There is also concern that attachment orders are too burdensome on 

beneficiaries who do not have any surplus in their budget.101 This is especially concerning 

considering orders can be made without the debtor being present at the court hearing, meaning 

the views of the creditor are likely to be dominant.102 

V. Debt Collection Regulation in Comparative Jurisdictions 

While New Zealand’s general consumer and fair trading laws can and have on occasion been 

used to regulate debt collector conduct, the regime lags behind that of comparative jurisdictions 

such as Australia, the United States, the United Kingdom, and Canada, all of which have 

formulated extensive debt collection guidelines or regulations, backed up by legislative 

sanctions.  

A. Australia  

Jurisdictionally and geographically, Australia has the closest regulatory regime to that which 

is currently in place in New Zealand. 

1. Legislative Regime 

The regulation of debt collection in Australia has been described as a “patchwork” of both state 

and federal laws.103 The core piece of federal legislation, the Australian Consumer Law (ACL) 

is found in Schedule 2 of the Competition and Consumer Act 2010.104 Section 50 of the ACL 

states “a person must not use physical force, undue harassment or coercion in connection with 

the supply or possible supply of goods or services or the payment for goods or services”.105 

The Australian Competition and Consumer Commission (ACCC) is the regulator of the ACL. 

 
100 Stace, Malloch, Bentley, above n 41, at 1025. 
101 Stace and Gordon, above n 19, at 5. 
102 District Court Act, s 155(2)(b). 
103 Lucinda O’Brien, Vivien Chen, Ian Ramsay, Paul Ali “An Impending Avalanche: Debt Collection and Consumer 
Harm After COVID-19” (2021) 49 ABLR 84, at 87. 
104 Competition and Consumer Act 2010 (Cth) Sch 2. 
105 Australian Consumer Law, s 50. 
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The Australian Securities and Investment Commission Act 2001 Cth (ASIC Act) repeats these 

provisions in the context of the supply of financial products and services.106 The Australian 

Securities and Investments Commission (ASIC) is the regulator under the ASIC Act. ASIC is 

therefore responsible for regulating the activities of debt collectors when they relate to financial 

products or services.107  

In Victoria, the Fair Trading Act 2012 (Vic) (ACLFTA) further regulates the conduct of debt 

collectors in that State. Alongside the harassment and coercion provisions in the ACL, the 

ACLFTA contains prohibitions on: entering private premises without lawful authority; using 

threats, deception or misrepresentation to obtain consent to enter private premises; refusing to 

leave private premises when asked; doing or threatening to do any act which may intimidate a 

person in front of their family; and acting or threatening to expose a person or their family 

members to ridicule.108 The ACLFTA also prohibits collectors from contacting debtors via a 

method the debtor has asked not to be used, unless no other contact is possible, and prohibits 

contact after a person has requested no more communication should be made about the debt, 

unless the debt is connected to prospective or actual legal action.109 Furthermore, the Act 

prohibits communication with a debtor “in a manner that is unreasonable in its frequency, 

nature or context”.110 Someone who has experienced humiliation or distress due to a breach of 

the provisions of the ACLFTA can seek compensation of up to $10,000 by applying to the 

Victorian Civil and Administrative Tribunal (VCAT) or a court.111  

2. ACCC/ASIC Debt Collection Guidelines 

Australia has faced similar issues regarding debt collector conduct as seen in New Zealand. 

There have been reports of large debt collection firms systematically bankrupting consumers 

over small credit debts,112 and undue harassment and coercion of debtors, many of whom were 

 
106 Section 12DJ of the ASIC Act states “a person contravenes this section if the person uses physical force or 
undue harassment or coercion … in connection with the supply or possible supply of financial services to a 
consumer”. Failure to comply with the ASIC Act may incur penalties up to $222 per offence unit for individuals 
for offences committed after 1 July 2020. The maximum civil penalty for individuals is the greater of 5,000 
penalty units (currently $1.11 million) or three times the benefit obtained and detriment avoided. Companies 
who breach the ASIC Act may face penalties up to (currently) $11.1 million, three times the benefit obtained or 
detriment avoided, or 10% of annual turnover (capped at $555 million). 
107 O’Brien, Chen, Ramsay, Ali, above n 103, at 88. 
108 Australian Consumer Law and Fair Trading Act 2012 (Vic), s 45(2)(b)–(f). 
109 Section 45(2)(m). 
110 Section 45(2) (p). 
111 Section 46. 
112 Amy Bainbridge, Loretta Florence, Lucy Kent “Debt Collectors are Bankrupting Australians over small credit 
card debts” (13 August 2019) ABC News <https://www.abc.net.au/news/>  
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beneficiaries.113 In early 2021, the ACCC identified the Australian debt collection industry as 

one of its regulatory priorities, confirming they would be closely monitoring the behaviour of 

debt collectors following the financial hardship triggered by the COVID-19 pandemic.114 

ACCC and ASIC as regulators jointly issued the Debt Collection Guidelines for Collectors and 

Creditors in 2005.115 The Guidelines are now in their third version. The Guidelines outline the 

obligations of creditors and collectors under the ACL and ASIC Act and the regulators’ views 

on conduct that breaches the law.116  

The Guidelines also provide specific guidance on contacting debtors, with specific case studies 

taken from recent cases involving debt collector conduct.117 The Guidelines suggest that 

contact should not exceed three times a week, or ten times a month at most.118 The Guidelines 

emphasise how debtors should not seek to “demoralise, tire out or exhaust [or] …  embarrass” 

the debtor.119 Contact with a debtor should be limited to between 7:30am and 9pm on 

weekdays, and 9am to 9pm on weekends.120 Contact on major public holidays, such as 

Christmas day and Easter Sunday, will “generally be inappropriate”.121 The Guidelines state 

contact any more frequently than this may amount to undue harassment. Interestingly, however, 

the frequency of contact guidelines are based on the number of contracts per account, as 

opposed to per debtor.122 Thus, a debtor with multiple debts may be contacted up to three times 

a week per debt.  

Importantly, s 50 of the Australian ACL contains a provision which makes undue harassment 

and coercion in connection with the sale or payment of goods and services a punishable 

criminal offence or subject to a pecuniary penalty.123 This is broadly comparable to s 23 of the 

FTA, although breach of s 23 will only lead to civil proceedings (such as an injunction or an 

 
113 Luke Henriques Gomes “Robodebt Collector’s parent company harassed consumers, ACCC says” (24 
September 2019) <https://www.theguardian.com/international> 
114 Gerard Cockburn “ACCC set to take action against debt collectors serving up dodgy behaviour to 
Australians” (16 April 2021) <https://www.theaustralian.com.au/news> 
115 Australian Competition and Consumer Commission (ACCC) and Australian Securities and Investments 
Commission (ASIC) Debt Collection Guideline: for collectors and creditors (April 2021).  
116 O’Brien, Chen, Ramsay, Ali, above n 103, at 88. 
117 Australian Competition and Consumer Commission and Australian Securities and Investments Commission, 
above n 115, at 8-11. 
118 At 14 
119 At 10.  
120 At 13.  
121 At 13. 
122 At 13. 
123 Australian Consumer Law, Schedule 2 Competition and Consumer Act 2010, s 50. 
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award for loss or damage).124 While the Australian Debt Collection Guidelines are not 

enforceable law, they provide insight into what the regulators perceive as being undue 

harassment and coercion for the purposes of the courts enforcing the offence contained in s 50 

of the ACL (and section 12DJ of the ASIC Act). The Guidelines also provide collectors with 

certainty around what is and is not acceptable conduct to avoid being caught under the offence 

in s 50. 

The ASIC/ACCC Guidelines generally encourage collectors to adopt a flexible and realistic 

approach to debt repayments, which includes “making reasonable allowances for a debtor’s 

ongoing living expenses” including whether the debtor is on a fixed low income (such as 

welfare payments) and “recognising that debtors experiencing financial difficulties will often 

have a number of debts owing to different creditors”.125 If the debtor is in the process of seeking 

a financial hardship variation to a credit contract, the National Credit Code requires debt 

collectors to refrain from contacting a debtor until a decision has been made by the credit 

provider.126 

Finally, the Guidelines contain detailed rules regarding the treatment of particularly vulnerable 

debtors. Debt collectors should “establish and implement clear, appropriate, effective and fair 

policies and procedures for identifying and dealing with vulnerable debtors”.127 It states 

collection businesses should ensure their personnel are adequately trained to deal with disputes 

and particularly those initiated by vulnerable consumers, and that a complaint or dispute should 

not be required to be put in writing in order to be considered.128 Debt collectors must also 

advise consumers of their rights to pursue a dispute, either through an internal or external 

dispute resolution scheme, such as the Australian Financial Complaints Authority (AFCA).129 

If a debtor disputes the debt through an external resolution scheme, such as the AFCA, the 

Guidelines require all collections activity to be suspended and for the debt to not be sold or 

passed to external agencies.130 

 
124 Stace, above n 18, at 15. 
125 Australian Competition and Consumer Commission and Australian Securities and Investment Commission, 
above n 115, at 27.  
126 At 27-28. The National Credit Code is a schedule to the National Consumer Credit Protection Act 2009 (Cth).  
127 Australian Competition and Consumer Commission and Australian Securities and Investment Commission, 
above n 115, at 39.  
128 At 38. 
129 At 40.  
130 At 41.  
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3. Licensing  

In Australia, all debt purchasers are generally required to be licensed as their activities fall 

within the ambit of “credit activity” under the NCCPA, which includes “perform[ing] the 

obligations, or exercise[ing] the rights, of a credit provider in relation to a credit contract … 

either as the credit provider or on behalf of the credit provider”.131 In order to obtain a credit 

licence, the Federal Government requires firms to pass the “fit and proper person” test, which 

requires all those involved in the provision of credit to carry out their activities “efficiently, 

honestly and fairly”.132 

Debt collection agencies, who collect on behalf of third party creditors, are able to get an 

exemption from the requirement to obtain a NCCPA credit licence, if they come within the 

terms of the exemption set out in the National Consumer Credit Protection Regulations 2010.133 

However, all debt collection businesses must obtain the necessary licence as required by the 

state in which they operate. All states apart from ACT and Victoria require some form of 

licensing of debt collectors, although the requirements for obtaining one differ. In Queensland, 

debt collectors and individual employees are only required to obtain a licence under the Debt 

Collectors (Field Agents and Collection Agents) Act if they conduct face to face and in person 

collection.134 Those only collecting over the phone or internet do not require licensing. In NSW, 

businesses operating in the debt collection industry are required to obtain ‘Master Licences’, 

with individual employees being required to obtain an ‘Operator Licence’ while working under 

a Master Licence holder.135 Both licences are subject to strict integrity requirements, and 

applicants must not have a record of serious convictions or prior disqualifications in managing 

corporations.136  

The different licensing requirements between the Australian states can lead to confusion for 

both debtors and creditors.137 In 2011, attempts were made by the Federal Government to 

harmonise the regulation of debt collection, and in particular the licensing requirements, 

amongst all Australian states and territories. However, this was discontinued due to “significant 

differences between jurisdictions and the inability to reach a universally accepted regime”.138 

 
131 National Consumer Credit Protection Act 2009 (Cth), s 6(1). 
132 Section 47(1)(a). 
133 Regulation 21. 
134 Debt Collectors (Field Agents and Collection Agents) Act 2014 (Qld), s 14.   
135 Commercial Agents and Private Inquiry Agents Act 2004, s 5. 
136 Commercial Agents and Private Inquiry Agents Act 2004, s 11. 
137 O’Brien, Chen, Ramsay, Ali, above n 103, at 92. 
138 At 92. 
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4. Judgment Proof Debtor Regime in Victoria 

Creditors, debt collection agents, and debt purchasers are generally entitled to apply for wage 

garnishment/attachment orders in Australia. The process is similar to that in New Zealand. The 

state of Victoria, however, has introduced a judgment-proof debtor regime. This means those 

whose sole income comes from Government welfare payments cannot be subject to attachment 

(or instalment) orders, under s 12 of the Judgment Debt Recovery Act 1984 (Vic). This 

protection for beneficiaries was included in the original version of the 1984 Act.139 At the time 

of the Act’s introduction, the Victorian Legislative Council noted the particular vulnerabilities 

of debtors in not understanding interest rates or the consequences of not paying one’s debt.140 

If a debtor’s income is not protected from an attachment order, the maximum amount which 

can be paid to creditors in Victoria is 20 per cent.141 Being judgment proof generally means 

there is little point in a creditor pursuing legal action against a debtor as there is “no real 

likelihood the debtor can pay – they need all their income just to pay food, rent and utilities”.142 

B. United States 

1. Legislative Regime 

Like in Australia, the United States utilises both federal and state-wide regulatory tools. 

However, regulation of debt collection in the US is significantly more heavy handed than in 

New Zealand and Australia. This may be due to the sheer size of the industry: the third party 

debt collection market is estimated to be a $12.7 billion dollar industry, employing over 

120,000 people across 7,800 collection agencies.143 Around 55% of the industry is involved in 

contingencies collection, and 32% in debt purchasing.144 Like in New Zealand, debt will 

typically be sold to debt purchasers once contingencies collections have proved 

unsuccessful.145  

 
139 Judgment Debt Recovery Act 1984 (Vic), s 12. 
140 (18 April 1984) 374 Victorian Parliamentary Debates (Legislative Council) 2353. The authors would like to 
acknowledge Maisy Bentley, Research Assistant, Victoria University of Wellington, for her 2021 research in this 
area.  
141 “Debt Recovery by Garnishee Notice” Guides to Social Policy Law: Social Security Guide (2 July 2018) < 
https://guides.dss.gov.au> 
142 Consumer Action Law Centre “The Pursuit of the Impossible: Consumer Experience With External Debt 
Collection of Retail Energy Debts” (case study report conducted by Consumer Action Law Centre Victoria, June 
2012) at 19. 
143 Bureau of Consumer Financial Protection “Fair Debt Collection Practices Act: CFPB Annual Report” (January 
2020) at 7. 
144 At 9. 
145 Bureau of Consumer Fin. Prot., Debt Collection Practices (Regulation F), 84 Fed. Reg. 23274 (May 21, 2019). 
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The Consumer Credit Protection Act (CCPA), found in Chapter 41, Sub-Chapter V of the US 

Code (15 U.S.C) deals with debt collection practices in a consumer credit context.146 The Fair 

Debt Collection Practices Act 1997 (FDCPA), which acts as an amendment to the CCPA, is 

the key piece of federal legislation specifically designed to regulate the conduct of debt 

collectors.147 The FDCPA covers debt collection in a consumer credit context, as well as 

mortgages, student loans, medical bills, utilities fees and other forms of household debt.  

The FDCPA only applies to debt collectors, and not the original creditors using in-house 

collection.148  Some states, such as California, have enacted legislation to include the original 

creditor within the ambit of the FDCPA.149 However, the FDCPA is deemed to apply to 

creditors using separate identities during the debt collection process (which creates the 

impression that a third party is instead collecting the debt).150 Interestingly, the Act does not 

apply to “any officer of employee of the United States or any State [collecting debt] in the 

performance of [their] official duties”.151  

The FDCPA prohibits debt collectors from harassing, oppressing, or abusing a consumer,152 

utilising false, deceptive or misleading representations, or using unconscionable means in 

connection with the collection of a debt.153  Under s 1692k, any debt collector who breaches 

the provisions of the FDCPA may face civil liability. This may be in the form of damages equal 

to the sum of any actual damage suffered by the debtor, or compensation for the costs of 

bringing the action.154 The court may also grant additional damages not exceeding $1000 for 

an individual, or $500,000 for class actions.155 In determining whether a debt collector will be 

liable under subsection (a), a court will consider the factors listed in subsection (d). This 

includes a consideration of the frequency and persistence of the non-compliance by the debt 

collector, and the extent to which the non-compliance was intentional.156 However, under 

subsection (c), a debt collector cannot be liable for the breach of any of the provisions in 

 
146 15 U.S.C, Chapter 41. 
147 Fair Debt Collection Practices Act, 15 U.S.C. § 1692. 
148 § 803. 
149 “Fair Debt Collection Practices Act” Legal Information Institute, Cornell Law School 
<https://www.law.cornell.edu> 
150 Fair Debt Collection Practices Act, 15 U.S.C, § 1692(a). 
151 § 803. 
152 § 1692d. 
153 § 1692e. 
154 § 1692k(a). 
155 § 1692k(2)(b). 
156 § 1692k(b). 
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subchapter 15 if it can be demonstrated that the breach resulted from a bona fide error and was 

not intentional. 

The FDCPA also provides specific guidance for debt collectors when contacting debtors by 

telephone. It provides, for example, that a debt collector shall not contact a debtor without their 

express prior consent, at any unusual place or time known to be inconvenient to the debtor.157 

If this information is unknown to the collector, a debt collector is to assume a convenient time 

to contact a debtor is between 8am and 9pm at the debtor’s local time.158 Section 805 prohibits 

communication by debt collectors with third parties other than a consumer’s attorney or 

consumer reporting agency without their express prior consent given directly to the debt 

collector.159 

Section 807(5) of the FDCPA prohibits false or misleading representations, and specifically 

the making of threats “to take any action that cannot legally be taken or that is not intended to 

be taken”.160 Section 809 requires a debt collector, within five days of the initial 

communication with a consumer in connection with a debt, to send the debtor a ‘Validation 

Notice’ containing the amount of the debt, the name of the creditor whom is owed, and a 

statement which states if the debtor does not dispute the validity of the debt within 30 days of 

the notice it will be assumed valid.161 

Alongside the provisions in the FDCPA, the Telephone Consumer Protection Act 1991 (TCPA) 

requires debt collectors to have “prior express consent” from a debtor to be contacted by a 

collector for calls within the ambit of the Act. Express written consent must also be given for 

a debt collector to contact a debtor at work. A breach of the TCPA by a debt collector can lead 

to a civil cause of action for damages based on the actual loss suffered. If a violation is found 

to be wilful, damages can be multiplied up to three times.162 Section 807(16) also prohibits a 

debt collector from falsely representing that the collector operates as or is employed by a 

consumer reporting agency.163 

2. Licensing 

 
157 § 1692c(a). 
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Only 10 states in the US require debt collectors to be licensed. Those states that do require 

licensing typically use the Nationwide Multistate Licencing System (NMLS), although this is 

not required and therefore cannot be treated as an exhaustive list of state licencing.164 Some 

states – such as California – have recently decided to begin licensing debt collectors.165 

3. Commercial Debt Collection 

The FDCPA does not apply to debts incurred in the course of running a business. Section 802 

of the Act defines debt as “any obligation or alleged obligation of a consumer to pay money 

arising out of a transaction in which the money, property, insurance or services which are the 

subject of the transaction are primarily for personal, family or household purposes”.166 Instead, 

commercial debt collection is primarily regulated by individual state laws which, for example, 

require the licensing of collectors, and the Commercial Collection Agencies of America 

(CCAA). This is an industry body, although not a government agency, which runs a 

certification program for debt collection businesses collecting commercial debt. Those 

agencies wishing to become certified are subject to a rigorous application screening process 

with the aim of “elevat[ing] the standards of the commercial debt collection industry”.167 

The CCAA, along with commercial collection agencies, attorneys and accountants, developed 

a Code of Ethics which acts as a set of guidelines for all certified agencies.168 While the Code 

of Ethics contains general prohibitions on deceptive practices, harassment, and the need to 

validate debt before attempting to collect it, the guidelines are not as stringent as the 

prohibitions and communication limitations in the FDCPA.169 

4. Garnishment of Wages 

The CCPA allows for the garnishment of a debtor’s wages.170 Title III however contains 

protections for certain debtors: for example protection from an employer discharging an 

employee over a wage garnishment.171 Section 1673 states that the maximum amount of 

disposable weekly earnings which may be garnished cannot exceed 25 per cent, which is 

 
164 Conference of State Bank Supervisors “Reengineering Nonbank Supervision - Chapter Five: Overview of 
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166 Fair Debt Collection Practices Act, 15 U.S.C, § 802(5). 
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170 Consumer Credit Protection Act 15 USC §1671, §1672. 
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calculated after mandatory tax deductions. A-In most cases a creditor must also obtain 

judgment against a debtor for garnishment. 

Under s 207 of the Social Security Act, a debtor who is receiving social security payments 

under the Act is generally exempt from having those payments garnished.172 This includes 

individual retirement accounts, railroad retirement entitlements, veteran benefits, and general 

social security payments.173 However, when the creditor is the Federal Government, they can 

apply through the Administrative Wage Garnishment (AWG) to have wages, including social 

security payments, garnished to up to 15 per cent.174 

5. Consumer Financial Protection Bureau and Recent Reforms  
 

The CCPA, FDCPA and TCPA are enforced by the Consumer Financial Protection Bureau 

(CFPB), who took over the role of regulator from the Federal Trade Commission (FTC) in 

2010 following the GFC and the Dodd-Frank Wall Street reforms. The 2020 FDCPA annual 

report, written by the CFPB, revealed that while there was a decrease of 8% of debt collection 

complaints in 2019 compared to 2018, the type of complaint from consumers remained the 

same: namely, attempts to collect debts not actually owed (45%), and complaints about the lack 

of information, including a right to dispute the debt, in written notices issued by collectors to 

debtors.175  

At the end of 2020, the CFPB issued an amendment to Regulation F, a supplementary 

regulatory tool to the FDCPA. These amendments were the product of a number of years of 

regulatory overhaul by the CFPB.176 The regulation creates a new type of communication under 

the FDCPA, called a ‘limited content message’, which allows a debt collector to leave a 

voicemail message for a consumer whom they are unable to contact at that time without 

violating the third-party communication rules of the FDCPA. Prior to this amendment, debt 

collectors could be caught breaching the FDCPA if their voice message was accidently heard 

by a third party. 

Regulation F also created a presumption that a debt collector will violate the FDCPA if they 

call a debtor more than seven times within seven consecutive days, or call a consumer within 

 
172 Social Security Act 42 U.S.C. ch. 7 § 207. 
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seven days after having a telephone conversation with the consumer, or reaching their 

voicemail even if no message was left.177 The rule also clarifies that debt collectors cannot 

contact a debtor’s place of employment without express prior consent.178 

These amendments also expanded the requirements of validation notices under s 809. 

Validation notices must now include information about the itemization of the debt including 

information about the interest, fees, payments, and credits applicable.179 

Finally, the amendments to Regulation F greatly expand the FDCPA’s prohibition against 

unfair and unconscionable conduct. The rule prohibits the use of coercive advertisements, 

obscene or profane language, and the threat or use of violence against a consumer. The rule 

also prohibits the use of language or symbols, other than the debt collector’s address and 

company logo, when communicating with a debtor through the post.180 

In their 2020 annual report, the CFPB reported a 10% increase in consumer complaints 

compared to 2019, with 49% of those complaints about attempts to collect debt not actually 

owed.181 There was also an increase in complaints about threats of legal action by debt 

collectors, and false or misleading statements and representations.182 With the amendments to 

Regulation F having come into force in late 2020, it is questionable how effective heavy-

handed regulation is in the debt collection context.  

C. United Kingdom  

1. Legislative and Regulatory Regime 

Like Australia, the United Kingdom utilises both hard and soft regulatory tools. The key pieces 

of legislation include the Financial Services and Markets Act 2000 (FSMA), the Consumer 

Credit Act 1974, and the Consumer Protection from Unfair Trading Regulations 2008. These 

Acts and regulations are administered by the Financial Conduct Authority (FCA) and contain 

general prohibitions against unfair commercial practices, misleading actions/omissions and 

aggressive commercial practices in trade, both before, during and after contract formation.183  
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Because of the general nature of the Acts, the FCA’s Consumer Credit Sourcebook (CONC) 

acts as the key source of guidance for debt collectors collecting for consumer credit related 

activities.184 The CONC applies to all entitles and firms regulated by the FCA – including debt 

collection firms which are not strictly collecting consumer credit debts.185 The CONC contains 

both Rules (which are mandatory to comply with) and Guidance (which is not mandatory but 

recommended). Breaches of the Rules can be subject to enforcement and actions for damages, 

and can lead to the breaches being published,186 the collector/business being penalised,187 or 

even suspended.188 

Chapter 7 of the CONC contains specific guidance on dealing with credit consumers who are 

“in default or arrears”.189 The Chapter applies to “a firm with respect to debt collecting” as well 

as “a firm with respect to consumer credit lending”.190 Paragraph 7.2.1 requires a firm to 

establish clear, effective and appropriate policies for consumers who fall into arrears, and 

consumers who the firm suspects are “particularly vulnerable”, which paragraph 7.2.2 states 

includes those consumers with mental health difficulties or capacity limitations.191  

Paragraph 7.3.5 suggests a firm deals with a consumer in arrears with “forbearance”. Paragraph 

7.3.6 suggests a firm “should allow a customer reasonable time and opportunity to repay the 

debt” when they are in arrears. The Guidelines also suggest “suspending, reducing, waiving or 

cancelling of any further interest or charges when a consumer provides evidence of financial 

difficulties”, as well as “accepting token payments for a reasonable period of time in order to 

allow a consumer to recover from an unexpected income shock”.192 Paragraph 7.3.7A states a 

firm should inform the customer that free and impartial debt advice is available from not-for-

profit financial education bodies, and offer to refer the customer to such bodies.193  

Section 7.7 of the CONC also provides guidance on the application of interest and charges. 

Paragraphs 7.1.1-5 dictate a firm must not claim the cost of debt recovery from a consumer if 

there is no contractual basis to do so, lead a debtor to believe they will be liable to pay such 
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costs, or impose charges or fees on a debtor which are higher than necessary to cover the costs 

of the collection.194 

Section 7.9 deals with the contacting of debtors. Paragraph 7.9.4 dictates a firm must not 

contact a debtor at “unreasonable times” and “must pay due respect to the reasonable requests 

of customers” in respect of communication. Paragraph 7.9.6 states firms must not disclose or 

threaten to disclose information about a customer’s debt to third parties, and must not act in a 

way that might be “publicly embarrassing” to the customer, and must take reasonable steps to 

ensure third parties do not become aware that a customer is being pursued in respect of a 

debt.195 

Paragraphs 7.9.12 to 7.9.15 outline appropriate conduct for when debt collectors actually visit 

the premises of debtors. A firm is required to appropriately notify a debtor of the date and likely 

time of the visit, and clearly explain the intended purpose of the visit to a debtor.196 A firm 

must not “act in a threatening manner”, visit at a time where a debtor is “known to be 

particularly vulnerable”, refuse to leave the debtor’s property when it becomes clear they are 

distressed, visit or threaten to visit a debtor without prior consent.197 

Finally, section 7.10 contains specific guidance for dealing with debtors with mental health 

issues. Paragraph 7.10.1 dictates collections activities must be suspended when the firm has 

been notified or reasonably suspects a person may not have the mental capacity to make 

appropriate financial decisions. Firms should also provide reasonable time for someone 

claiming a vulnerability to provide evidence displaying this.198 

2. Licensing 

Effectively as a form of licensing, the FCA requires firms who wish to conduct regulated 

activities (which includes debt collection) to apply for authorisation in order to carry out those 

activities in the UK.199 However the level of authorisation needed differs depending on what 

activity is to be carried out. In order to participate in debt collection, a firm requires a ‘full 

permission’ authorisation from the FCA, as opposed to a ‘limited permission’ authorisation 

which involves a less stringent application process and a lower fee.200 Carrying out a regulated 
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activity without the full permissions/authorisations required from the FCA is a criminal offence 

under s 19 of the Financial Services and Markets Act 2000, with a penalty of two years 

imprisonment and an unlimited fine.201 

The application process for full permission requires firms to provide details of their firm’s 

activities, future plans, financial details (including the firm’s opening balance sheet, monthly 

cash flow and profit forecast), and systems and controls.202 As a form of regulatory 

enforcement, the FCA will remove a firm’s authorisation to conduct debt collection if they do 

not comply with the standards prescribed in the CONC.  

3. 2021 “Breathing Space” Regulations  

In February 2021, the FCA announced it would be introducing changes to the CONC via the 

Debt Respite Scheme (Breathing Space Moratorium and Mental Health Crisis Moratorium 

(England and Wales) Regulations 2020) in response to the difficulties perpetuated by the 

COVID-19 pandemic. These changes introduced a regime in which debtors with ‘problem 

debt’ can be protected from debt collection action for a defined period and can seek out and 

receive debt advice from financial mentors.203 If a debtor is deemed eligible by an FCA-

approved debt advice firm or authority, they can receive a 60 day moratorium. A debtor will 

be eligible if they are unable or unlikely to be able to pay back their debt when it falls due 

because the debtor is experiencing, or will be experiencing, financial difficulties.204  

If a debtor is experiencing mental health issues and/or treatment, the validity of which is 

certified by a health professional, under the 2021 regulations a debtor can also apply for a 

mental health crisis moratorium period which is not subject to the 60 day limitation.205 

D. Canada 

1. Legislative Framework 

There is very little federal regulation of debt collection agencies and debt purchaser conduct in 

Canada, with the regulation of debt collection and consumer credit in Canada having been 

described as a “regulatory patchwork”.206 From the 1960s onwards, the federal government 
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unsuccessfully attempted to regulate consumer affairs, with the legislation enacted containing 

various loopholes, a lack of a national licensing regime for consumer credit providers and a 

general lack of enforcement capability.207 This saw consumer credit in Canada essentially 

unregulated for over 100 years.208 To this day, no other attempts at regulating consumer credit 

and debt collection have been made by the federal government, apart from legislation currently 

in place that regulates debt collection relating to FRFI’s (federally regulated financial 

institutions) such as banks or consumer credit providers.209  

In response to this lack of federal regulation, in 1995 the ‘Consumer Measures Committee’ 

(CMC) was established to provide a “federal-provincial-territorial form for national 

cooperation to improve the marketplace for Canadian consumers”.210 The committee is made 

up of federal, provincial and territorial representatives. As part of its regulatory reforms in the 

early 2000’s, the CMC in 2001 ratified the “Harmonized List of Prohibited Debt Collection 

Practices. This harmonization initiative reflects principles which all parties to the CMC agreed 

to implement in their jurisdictions.211  

While the list itself is not legally binding, it outlines the types of conduct which all Canadian 

provinces and territories have since prohibited pursuant to the harmonisation initiative. The list 

contains, for example prohibitions on harassment, including the use of “threatening, profane, 

intimidating or coercive language”, as well as “undue, excessive or unreasonable pressure” and 

“threatening to publish … a debtor’s failure to pay”.212 The list also confirms that only a debtor 

themselves should be contacted, unless express consent was given to contact family members 

or friends, and contact at a debtor’s place of employment should not be made unless it is a last 

resort.213 The list also specifies that phone calls to debtors should only be made between 7am 

and 9pm local time, or between 1pm and 5pm on Sundays.214 The list also prohibits 
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communication with a debtor “by a means that enables the charges or costs of the 

communication to be payable to that person”.215  

With little federal regulation, the enforcement of debt collection regulation in Canada falls to 

individual provinces. In some provinces, regulation forms part of general consumer law 

protections. For example, in British Columbia, the Debt Collection and Repayment 

Regulation,216 enabled by the Business Practices and Consumer Protection Act,217 contains 

general provisions regarding licensing and the keeping of trust accounts, but no specific 

prohibitions or guidance regarding debt collector conduct. 

Other provinces have legislation enacted specifically for regulating debt collector conduct. For 

example, in Alberta, debt collection is regulated by Part 11 of the Consumer Protection Act, 

alongside the Collection and Debt Repayment Practices Regulation.218 The regulation also 

provides extensive and specific guidance regarding prohibited practices by debt collectors. For 

example, it specifies the hours of contact with a debtor should be between 7 am and 10pm,219 

and prohibits threatening of debtors,220 or conduct that constitutes harassment, whether that be 

towards a debtor, a member of the debtor’s household, employee, neighbour, friend or 

acquaintance, and includes but is not limited to the use of profane language, undue, excessive 

or intolerable pressure, or use of telephone or emails to message excessively.221 Similar 

regulatory frameworks are used in Nova Scotia,222 and Ontario.223 These provinces also contain 

a ‘three strikes’ rule in which limits collectors from contacting debtors, either by email, phone 

call, voice message or in person, more than three times within the seven day period of initial 

contact.224 

The province of Alberta is unique in that it also published “Collection Agency Compliance 

Standards”, which “provide guidance and clarity to collection agencies operating in Alberta 

with respect to compliance with the requirements of the Consumer Protection Act and 
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Collection and Debt Repayment Practices Regulation”.225 These Guidelines were published by 

the Alberta government and the CPLEA (Centre for Public Legal Education Alberta). 

Enforcement of each province’s regulatory framework is typically conducted by the relevant 

provincial Registrar. For example, in Ontario, the ‘Registrar of Collection Agencies’, who is 

an individual appointed by the Minister of Government and Consumer Services,226 is 

responsible for the registration and overall regulation of debt collection agencies.227 Any 

complaints are sent to the Registrar where they can conduct an inspection into the debt 

collection agencies to ensure compliance with the relevant provincial legislation.228 The 

Registrar can also request the debt collection agencies submit certain information regarding 

their practices, and can determine, alter, amend or prohibit the use of any advertising they deem 

to be false, misleading or deceptive.229 

2. Licensing 

Each province in Canada also has differing licensing requirements for debt collectors, although 

all provinces require some form of licensing. For example in Alberta, s 3(1) of the Collection 

and Debt Repayment Practices Regulation establishes four classes of licensing for collection 

agencies, debt repayment agencies, debt collectors’ licence, and debt repayment agents’ licence 

(companies and individuals are both required to be licensed). Collectors’ licences are generally 

valid for up to one year, or expire on the same date that the agency’s licence was obtained.230 

Some provinces, for example Alberta, also have requirements for the disclosure and inspection 

of a debt collector’s licence by a debtor at the onset of the collection process.231 As 

aforementioned, the licensing of debt collection firms is considered and maintained by the 

relevant provincial Registrar.  

VI. Options for Reform in New Zealand  

Any reform implemented in New Zealand should aim to lift standards across the industry, 

without imposing too much of a regulatory burden on those businesses who are already trying 

to be good debt collectors. Indeed, inappropriate debt collection practices may represent the 
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practices of an errant employee(s) rather than the business as a whole. Reform should also take 

advantage of the shift towards debt collection firms being more understanding and flexible 

towards particularly vulnerable debtors. Reform should therefore seek to bridge the gap 

between debtors, collectors, and financial mentors, as well as raising the education levels of all 

of those parties regarding the law and the avenues an aggrieved debtor can take.  

The following paragraphs evaluate multiple suggestions for reform, and consider the pros and 

cons of each approach.  

A. Regulator-Generated Debt Collection Guidelines 

Discussions with industry stakeholders suggest a need for clear guidance around what practices 

are permissible when collecting debt in New Zealand. Regulator-generated debt collection 

guidelines are a useful regulatory tool, suggested by the fact that Australia, the United Kingdom 

and Canada all have some form of regulator or industry-generated guidelines in place. The 

Australian ACCC/ASIC Guidelines are a particularly useful example due to the general 

similarities between our jurisdictions, the advantages that arise from harmonisation of Australia 

and New Zealand’s business laws, and the similarities between the core pieces of legislation 

which regulate fair trading and debt collector conduct. 

The key benefit of regulator-generated guidelines is clarity and certainty for debt collectors and 

debt purchasers. The guidelines, following the Australian model, should clearly prescribe what 

the regulator believes to be unacceptable conduct, and include specific examples or fact 

scenarios. With New Zealand’s current regulatory framework being a mixture of fair trading 

statutes and consumer credit legislation, clear guidance in the form of regulator-generated 

guidelines would allow debt collection agents and purchasers to ensure their conduct remains 

within the boundaries prescribed by the guidelines. Certainty is also important when 

considering compliance can give rise to a competitive advantage for collectors when soliciting 

business from creditors (either on an agency basis or through debt purchasing). One 

interviewee explained how creditors, especially those who are big-name brands, want to ensure 

they do not experience bad publicity if their debt collectors act inappropriately, and therefore 

favour those debt collectors that are more compliant.232 

Following the Australian model is also useful for those businesses who operate in both 

Australia and New Zealand – some of which apply the Australian Guidelines by default to their 
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New Zealand operations for the sake of consistency. Some debt collectors interviewed said the 

ASIC/ACCC guidelines were used to design their own internal collection guidelines or codes 

of conduct - describing the Guidelines as “very well road tested” and “useful and 

productive”.233 New Zealand collection agencies interviewed who did not use the Guidelines 

to guide conduct were nonetheless familiar with them.234 Feedback from debt collection 

agencies and purchasers in Australia has also been positive over the years, with a 2015 ACCC 

report stating “when discussing use and relevance of the debt collection guideline, the feedback 

from both industry and state based regulators has been highly complementary”.235 

The content of any New Zealand Debt Collection Guidelines should be as specific as possible, 

perhaps even more specific than the Australian ACCC/ASIC Guidelines. This would ensure, 

as one interviewee described it, that debt collectors do not need to do the “thinking” in order 

to avoid breaching the law.236 Instead, the guidelines would clearly prescribe what conduct is 

and is not permissible when collecting debt, and collectors could align themselves within these 

boundaries.  

There are ways in which New Zealand Debt Collection Guidelines could be improved from the 

current ACCC/ASIC Guidelines. While the Australian Guidelines prescribe clear rules around, 

for example, the hours in which a collector can contact a debtor, there is little guidance 

regarding the addition of fees or interest when collecting a debt, apart from recommending they 

can only be added if there is a contractual right to do so, and that correspondence with a debtor 

should clearly outline what interest has accrued.237 As the excessive use of fees and interest has 

been highlighted as an issue in the New Zealand debt collection industry, one improvement 

that could be made is the inclusion of clearer regulator guidance around the addition of fees 

and interest, within the Guidelines themselves. This is further discussed later on in this paper. 

A 2021 review of the ACCC/ASIC Guidelines by the National Consumer Law Centre Australia 

(NCLC) reveals further improvements which could be included in any New Zealand 

Guidelines. Recommendations by the NCLC included limiting contact to three times per debtor 

instead of per debt.238  One interviewee engaged in the New Zealand industry also suggested 
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making this change.239 Another suggestion from the NCLC was requiring debt collectors to 

obtain consent from debtors to use specific forms of telecommunication, and prohibiting 

attempts to collect time barred debt: currently the guidelines only prohibit threatening to or 

taking legal action for time barred debt.240 A 2012 Consumer Action Law Policy Report also 

suggested the Australian guidelines define the meaning of ‘contact for reasonable purpose’.241 

This is another improvement that could be embodied in New Zealand Guidelines. 

One issue with the use of regulator-generated guidelines is enforcement. This issue was 

identified in a 2015 ACCC report about the Australian Guidelines, stating “the ACCC/ASIC 

[guidelines] offer best practice processes for debt management [but] greater oversight and 

enforcement … is necessary”.242 An issue identified when conducting quantitative research for 

this report was that debtors (and sometimes, financial mentors) do not fully understand their 

rights or legal avenues for complaint. This risks creating a disjunct between debtors and the 

Commerce Commission (as regulator) as the Commission will not be sufficiently engaged with 

complainants. Enforcement would therefore require financial mentors (and ideally debtors) to 

be sufficiently educated on a debtor’s legal rights and the regulatory framework, as well as 

consistent and productive engagement with both the Commerce Commission, debtors and debt 

collectors.  Enforcement also requires debtors to have access to user-friendly dispute resolution 

regimes to ensure the standards contained in any potential collection guidelines are actively 

applied and upheld. This issue is further discussed in later sections. 

A response to potential difficulties with enforcing the guidelines may be to impose more hard 

and heavy handed regulation, such as legislative provisions backed up by penalties, as opposed 

to soft regulation, such as guidelines (which would not be legally enforceable). One example 

of a jurisdiction which favours hard regulation is the United States, where a breach of the Fair 

Debt Collection Practices Act can result in an award of actual damages, statutory damages or 

other means of enforcement by the regulator. However, one interviewee who has had 

experience in the US debt collection market explained how too much ‘hard’ regulation sees US 

collection agencies not even bothering to make contact with a debtor in fear of breaching the 

FDCPA, and instead opting for legal action against the debtor from the outset.243 Thus, one risk 
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of imposing further hard regulation in New Zealand is that collectors and debt purchasers may, 

in order to avoid any potential breaches, skip the collection step completely and opt straight 

away for legal avenues such as attachment orders. Here, Guidelines are particularly helpful as 

they clearly prescribe what conduct is permissible to ensure debt collectors are confident they 

are complying with the regulator’s view of acceptable conduct.  

B. Amending the Fair Trading Act 

However, this is not to say some form of legislative reform should not occur to aid with 

regulatory enforcement. While the ASIC/ACCC Debt Collection Guidelines do not have legal 

force, they are underpinned by a few key legislative provisions which can be used to penalise 

a debt collector who breaches the standards set out in the guidelines. These provisions are in 

some respects comparable to sections in New Zealand’s fair trading and consumer laws. The 

Australian Consumer Law (ACL) is broadly comparable to New Zealand’s Fair Trading Act 

(FTA). The provisions in Part 2, Division 2 of the ASIC Act are also broadly comparable to 

part 2 of the Financial Markets Conduct Act (FMCA). The Australian National Credit Code 

(NCCPA) is also broadly comparable to New Zealand’s Credit Contracts and Consumer 

Finance Act (CCCFA).244  

However, one key difference between the jurisdictions is the prohibition on harassment and 

coercion in trade. In New Zealand, a breach of s 23 of the FTA, which prohibits harassment 

and coercion in trade, can only lead to civil proceedings, that being the granting of an injunction 

or an award of compensation for loss or damage, so long as actual loss can be proven.245 On 

the other hand, a breach of the comparable provisions in Australia (s 50 of the ACL and s 12DJ 

of the ASIC Act) will give rise to an offence or pecuniary penalty. Another important difference 

is that the comparable Australian provisions identify conduct in breach of the statutory 

provision as “undue harassment”, while s 23 of the FTA prohibits simple “harassment”.246 This 

has implications both for adoption of NZ guidelines based on the Australian Debt Collection 

Guidelines, and in terms of the penalties that might result from breach. While the FTA 

generally does not provide for pecuniary penalties, a breach of some provisions (not including 

s 23) may constitute an offence.247 Furthermore, neither ‘harassment’ nor ‘coercion’ have been 
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defined within the FTA, and no action has been taken by the Commerce Commission under s 

23 in the context of debt collection.248  

The ACCC/ASIC Guidelines work at least in part because there is a harsh penalty underpinning 

them. If a debt collector acts inappropriately by breaching the Guidelines, they risk being 

caught by these provisions. New Zealand, on the other hand, lacks both the penalty element 

and clarity around what constitutes “harassment and coercion” in the context of debt collection. 

The FTA prohibition on harassment is particularly important as it could, if defined, set a clear 

boundary on when a debt collector’s communication with a debtor will constitute harassment. 

If New Zealand were to formulate its own Debt Collection Guidelines based on Australia, it 

would require harsher penalties for a breach of the FTA in order for the guidelines to actually 

have a regulatory impact.  

A particular problem with the current wording of the FTA s 23 prohibition is that the standard 

(harassment) is different from the Australian standard (undue harassment). The omission of the 

word ‘undue’ before ‘harassment’ in s 23 suggests less serious types of conduct will breach the 

NZ provisions compared to Australia. For example, French J in the Australian case of ACCC 

v McCaskey thought repeated unwelcome approaches to a debtor would constitute harassment, 

but not undue harassment.249 This creates inconsistencies for those companies that operate in 

both jurisdictions, would mean that the guidelines in New Zealand could not be directly 

modelled on those in Australia, and excludes an entire body of Australian case law on debt 

collection conduct from direct application in New Zealand.250  

Thus, there is a case to be made for the amendment of s 23 of the FTA to insert the word 

‘undue’ before ‘harassment’ and making a breach of s 23 an offence. This would allow for the 

adoption of Australian-style collection guidelines that were modelled on the Australian Debt 

Collection Guidelines and supported by an offence in the FTA for when breaches occurred, to 

ensure the NZ guidelines have a regulatory impact.251 Creating an offence would hopefully see 

debt collectors take compliance with the regulatory regime more seriously to avoid being 

caught by the offence or penalties imposed. Such an amendment would also contribute to trans-
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Tasman business law harmonisation and would normatively recognise the seriousness of 

inappropriate debt collection conduct towards debtors.252 Finally, such an amendment would 

make enforcement by the Commerce Commission easier, as it removes the requirement that 

someone seeking compensation under s 43 of the FTA show loss or damage by reason of 

harassment or coercion, and would allow both the Commission and the courts to use the body 

of Australian law on harassment and coercion in a debt collection conduct, for which New 

Zealand has little.253 

C. Reforming use of Interest and Fees 

Another issue identified in prior research is the addition of fees and interest in connection with 

debt collection. This issue was not addressed by MBIE’s 2018 review of consumer credit law. 

The disjunct between the CCCFA obligations regarding default fees which apply to in-house 

debt collectors and debt purchasers but not third party debt collection agencies “leaves wide 

latitude for third party debt collectors to charge high fees to the borrower, and creditors 

currently have weak incentives to limit these”.254 Another issue is that the rules around fees 

and interest in the CCCFA only apply to debt arising from consumer credit contracts. Those 

collecting utilities or telecommunications debts therefore are not subject to these requirements.   

Prior research has identified the problematic use of fees by debt collection agencies, such as a 

$30 letter fee when the debt is passed onto collection, and fees of $15 for each phone call made 

to a debtor.255 In its 2018 submission to MBIE’s June Discussion Paper on Consumer Credit, 

the Commerce Commission provided evidence of collection costs of over 30% of the debt 

being added to the total debt payable.256  

The Guidelines could set out clear rules and guidance around the addition of interest and fees 

for debt collection, as there is currently a lack of industry standards around this. For example, 

the Guidelines could set out the regulator’s approach to the assessment of the reasonableness 

of fees as a way of setting industry standards.257 The Guidelines could also set out that allowing 

a credit contract debt to lay dormant while continuing to accrue interest after the debt collection 

process has started, and then seeking a default judgment against a debtor, could amount to 
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oppressive conduct (in the view of the regulator) or unconscionable conduct (the latter 

prohibition applies to a broader range of debt).258 A careful balance should be struck between 

the regulator’s opinion as to what is unreasonable, and the freedom for the creditor/collection 

agent to create their own contractual terms as to the costs of collection and whether they are 

added to the original debt.  

Thought should also be given to amending the CCCFA itself to provide a prohibition on the 

charging of interest (and default interest) once the debt collection process has started.  There is 

some industry support for this. One interviewee said their business had already begun the 

practice of not continuing to add any interest to a debt that was purchased (where the right to 

continue to accrue interest existed).259 The interviewee suggested other large collection firms 

are following suit.260 More generally, interviewees explained how the addition of fees and 

interest only makes it more difficult for creditors to recoup their losses, with the original, 

manageable debt becoming unmanageable and overly burdensome for debtors, especially if 

debt collectors have waited for interest to accrue before attempting to collect the debt.  

It is important to note that the rules around the reasonableness of fees and re-opening of 

contracts when one party has acted in an oppressive manner only apply to consumer credit debt. 

The result is that there is a large body of debt — for example utilities (such as power bills) and 

telecommunications debt — that sits outside these rules. Currently, there is little legal basis for 

requiring default fees and collection agency fees to be reasonable outside the consumer credit 

context. The new prohibition on unconscionable conduct in the Fair Trading Act could perhaps 

be utilised here, although the threshold is likely quite high and it is unclear how the amendment 

applies in a debt collection context. This heightens the importance of the regulator setting an 

industry standard outside the CCCFA context to apply to fees and interest for all types of debt. 

Guidelines would be a useful place to include this. Another option could be encouraging some 

form of industry self-regulation around the use of fees and interest. This may prove to be 

successful as some debt purchasers have said they are already wiping fees and interest on debts 

for vulnerable debtors who are struggling to pay the original balance.261 
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D. Licensing and Industry Body  

New Zealand does not have an overarching debt collector licensing regime. This is unlike in 

comparative jurisdictions, all of which (apart from Victoria and some states and provinces in 

the US and Canada) have some form of licensing. California has recently decided to introduce 

a licensing regime for debt collectors.  

One benefit of licensing debt collectors is that it can be used as a blunt regulatory tool for 

enforcement. Licences can be suspended or revoked when collectors act inappropriately. It also 

allows regulators to supervise debt collector activity by requiring certain conditions to be 

satisfied by applicants: essentially, licensing can act as the first line of defence against abusive 

or inappropriate collection practices. For example, in New South Wales, debt collectors are 

required to satisfy a ‘fit and proper’ test before obtaining a licence.262 Victoria is an exception, 

which since 2011 no longer requires debt collectors to be licensed unless they fall into the 

category of ‘prohibited persons or businesses’. Some Canadian provinces and Australian states 

also require both debt collection firms and individual collectors that are employed to obtain 

licences, with the individual’s licence expiring once the firms/agencies does.  

Another benefit of licensing, specifically for New Zealand, is that the requirements for 

obtaining a licence could be consistent nationally as New Zealand is not a federal system, 

unlike Canada and Australia. This means a national licensing regime could be more easily 

implemented. As aforementioned, the Australian Federal government recently tried to 

implement a harmonised national regime but struggled due to disagreement over the core 

requirements for licensing.  

Discussions with those in the debt collection industry revealed differing perspectives on 

licensing. One concern was that licensing is overly complex, expensive and will only increase 

compliance costs for larger debt collection/purchasing firms. There were also concerns that 

increased regulation could cause unintended consequences and only increase the burden on 

debtors, with one interviewee citing the recent CCCFA reforms on responsible lending which 

have limited the scope of those eligible for consumer credit and mortgages.263 Licensing may 

also create complexities for those businesses which work in a cross border capacity, for 

example in Australia and New Zealand, if there were inconsistencies between the two licensing 
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regimes. One interviewee was of the opinion that licensing those who conduct collections over 

the phone would not add any value to regulating their conduct.264  

In order to avoid over-regulation and unintended raising of compliance costs, New Zealand 

could emulate the licensing regime in Queensland, which only requires those collection 

businesses conducting field work (i.e. face to face collections) to be licensed265 While frequent 

phone calls and emails can indeed amount to harassment, evidence from financial mentors 

suggests it is the door-to-door visits which are worse in terms of a debtor’s experience, with 

reports, for example, of physically large collectors showing up wearing stab proof vests, 

holding cameras, or wearing clothing with visible gang markings.266  There were also reports 

of collectors pursuing debtors at their workplace.267 Requiring licensing of collectors that 

conduct face to face field work (both the business and the individual employees) could assist 

with these problems. Taking Queensland for example, an individual cannot obtain a field 

agent’s collection licence if they have been convicted of a serious offence within 5 years of the 

application, are currently disqualified from obtaining a licence, or are deemed by the Chief 

Executive to not be eligible for a licence.268 Requiring the licensing of field agents may also 

push collectors to utilise technology-based forms of collection, such as phone calls and emails, 

which although can still cause harm to debtors, appear to be less harmful than in-person 

collections. 

There are parallels here with the current regulation in New Zealand of repossession agents. To 

be able to repossess goods, repossession agents must be licensed under the Private Security 

Personnel and Private Investigators Act 2010, and their employees or contractors must hold 

certificates of approval issued under that Act. This means there is a regulatory regime that 

supervises those persons that are conducting this type of activity. Given that the activities of 

repossession agents and debt collectors have some similarities, there is merit in considering if 

a similar regime should be put in place for debt collectors that conduct face to face collection. 

Both the employer and the individual employees could be required to obtain a form of licence 

or other endorsement that would only be granted if the applicant met certain good conduct 

criteria.  
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Another option could be to facilitate the formation of an industry body for debt collectors 

businesses in New Zealand which would enforce its own licensing and certification regime. An 

example of such a body is the Commercial Collection Agencies of America (CCAA). 

Discussions with those in the industry suggest there is some support for the creation of an 

industry body – one interviewee suggested there is a “big appetite for self-regulation”.269 

Options involving some form of oversight by the regulator (essentially a co-regulatory model) 

could also be explored.  

E. Improving Avenues for Complaint and Empowering Financial Mentors 

Another issue identified through prior research is the general misunderstanding of a debtor’s 

rights in the debt collection process. Considering that the nature of debt collection inherently 

involves some form of pressure being placed on a debtor by a collector, it is crucial that debtors 

understand their rights and have access to user-friendly dispute resolution and complaint 

mechanisms to advocate for their interests. 

There are currently two avenues in which debtors can initiate formal complaints against debt 

collectors. The first is through the Financial Service Providers (Registration and Dispute 

Resolution) Act 2008, although one quirk of the legislation is that only creditors and debt 

purchasers are required to register under that Act. This means debt collection agents are not 

required to register or belong to the dispute resolution regime formed under the Act, and 

complaints made against debt collection agents are instead against the ‘principal’, that being 

the original creditor. Whether a debt collection agent will be required to compensate the 

creditor if a dispute results in some form of penalty against the creditor is a matter of contract. 

One option for reform could be including the activities of a debt collection agents within the 

definition of ‘financial service’ in s 5 of the Act (thereby triggering the obligation to both 

register and be a member of an approved dispute resolution scheme). This would mean that a 

complaint could be bought directly against a debt collection agent, instead of needing to go 

through the original creditor who may have no knowledge of the debt collection agent’s 

conduct.  

A second avenue for complaint for aggrieved debtors is through an industry-specific dispute 

resolution scheme: for example Utilities Disputes, which deals with electricity, gas, broadband 

and water-related disputes. This particular disputes process is relatively informal and does not 

 
269 Interview, H M and T D, 24 November 2021.  



 44

result in a binding decision, although it is free of change and can be easily initiated online.270 

One area of reform could therefore be encouraging the utilisation of Utilities Disputes by 

debtors and financial mentors as an option for when debt collectors (of this type of debt) act 

inappropriately. The more informal nature of Utilities Disputes may also be less intimidating, 

in particular for vulnerable debtors.  

At the very least, guidance could be provided by the Commerce Commission on the 

interrelationship between debt collection conduct and dispute resolution schemes. The 

ACCC/ASIC Guidelines contains guidance on the role of external dispute resolution (EDR) 

schemes in Australia. The Australian Guidelines recommend debt collectors ensure they advise 

debtors what EDR scheme is applicable and provide adequate information on how to begin a 

disputes process.271 They also advise that collections activities must be suspended when a 

dispute has been initiated via an EDR scheme, and the collector should not sell or assign the 

debt once a dispute has been initiated.272 If the debt has been sold, the assignor/creditor should 

seek to retrieve the debt or ensure the assignee does not undertake any collections activities.273 

Thus, another area of reform could be formulating clear guidelines from the regulator that 

collections activities, including the selling or assigning of debt, should stop once the debtor has 

initiated proceedings through a Financial Service Providers scheme or other available scheme 

such as Utilities Dispute.  

A disadvantage of both the Financial Service Providers dispute resolution schemes and other 

schemes such as Utilities Disputes is that the burden is still on the debtor themselves to initiate 

a dispute. Here, financial mentors can be helpful, as they are able to provide moral and legal 

support to debtors and correct any potential power (and information) imbalances between 

collectors and debtors. When debt collectors use conduct that is designed to pressure and 

intimidate, knowledge and self-advocacy on the part of the debtor is needed to counter such 

tactics. Evidence from the industry suggests there has been a shift towards debt collection 

agencies and purchasers seeking to engage in more productive relationships with financial 

mentors – with one interviewee stating financial mentors and debt collectors are “on the same 

team”.274 
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However, another issue is the lack of knowledge of the legal framework and avenues for dispute 

resolution on the part of financial mentors themselves. Many financial mentorship services 

experience understaffing and underfunding. This can lead to a breakdown in communication 

between debtors and mentors, and mentors and debt collectors. Furthermore, those debtors who 

have had their debt sold or passed from collector to collector may become apathetic and 

unwilling or uninterested in cooperating with financial mentors, as one interviewee 

explained.275 While an increase in funding for financial mentors would likely assist, one 

interviewee suggested unless a debtor is motivated extrinsically to engage with a mentor, an 

increase in funding may not make much of a difference.276 Furthermore, the DCA collection 

model, which is based on speed, does not often see debt collectors engaging with financial 

mentors to negotiate fairer payment plans.  

One solution to this issue could be setting up a national body or centre which provides guidance 

and advice on all legal matters relating to consumer credit problems, including debt collection, 

for those in financial hardship, and enables financial mentors to receive free legal advice 

regarding their debtor’s situation to then relay to the debtor or debt collector. Such a body could 

be modelled on the Australian Consumer Action Law Centre, which is funded by Victoria 

Legal Aid and Consumer Affairs Victoria and provides free legal advice to consumers and legal 

training for financial mentors and other community advocates.277 The centre also runs a free 

national debt helpline which provides free and confidential debt advice, along with an online 

live chat on their website.278  

The formation of a body like the Australian Consumer Action Law Centre would help ensure 

financial mentors themselves, as well as debtors, can advocate with the confidence that they 

have the law 100% correct. This is especially important when considering the recent CCCFA 

reforms and disclosure amendments, which require debt collectors to disclose information 

about financial mentoring and dispute resolution, heighten the need for well-educated financial 

mentors and consumer advocates. 

F. Reforming the Attachment Order Process 

Finally, research into debt collection practices in New Zealand has revealed issues with the 

attachment order regime under the District Court Act 2016. One key issue is that creditors are 
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able to initiate and complete the attachment order process without the debtor being involved or 

aware the process is occurring. While court registrars are required to consider the individual 

circumstances of debtors before making an order, the order is typically always made, and the 

absence of the debtor themselves at hearings means the views of the creditor will likely be 

dominant.279 

One suggestion for reform is to introduce a judgment proof debtor regime in New Zealand, 

based on the regime currently in place in Victoria. Evidence from those working in consumer 

law advocacy in Victoria suggests the regime has pushed debt collectors into pursuing long-

term payment plans with vulnerable consumers, as an alternative to aggressive collection 

tactics or legal action. However, it is also suggested that long-term repayment plans – for 

example, for 7 years – can make vulnerable consumers feel indebted for too long, which can 

cause further stress and anxiety. On the other hand, those in the industry suggest that while 

debt collectors may continue to use aggressive tactics, there are less threats of actual court 

action against debtors.280 Unfortunately, there continues to be a lack of knowledge on the part 

of Australian debt collectors of the judgment proof regime in Victoria, meaning some collectors 

continue to pursue debtors who are protected from garnishment.281  

A clear benefit of introducing a judgment proof debtor regime in New Zealand would be 

protecting those who are financially vulnerable from overly burdensome attachment orders. 

Like in Victoria, introducing such a regime may push debt collectors to negotiate more 

affordable payment plans and act with compassion, understanding that without the security of 

attachment orders it is important that collectors build productive relationships with debtors 

(and their mentors) if they want to be paid. If ACCC/ASIC-style Guidelines were introduced 

in New Zealand, they could include suggestions on how to deal with vulnerable debtors and 

how to negotiate such repayment plans.  

There are concerns from the industry that introducing a judgment proof regime in New Zealand 

may see some credit providers unwilling to loan to beneficiaries as they lack the fall back 

option of an attachment order if the debt is unpaid. One interviewee was concerned that 

beneficiaries would turn to unregulated, “under the radar” credit providers, who could create 

even more unaffordable debt situations and use aggressive collection tactics further 
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contributing to the vulnerabilities of beneficiaries.282 While there does not appear to be 

evidence of this occurring in Victoria, it is still a real risk which should be considered. There 

is also a risk that introducing a regime will not actually prevent beneficiaries from being 

targeted by collectors who do not fully understand the judgment-proof regime and do not 

understand that beneficiaries are protected.  

An alternative to introducing a judgment proof debtor regime could be amending the 

attachment order process itself. One suggestion could be to require attachment order 

proceedings to have the debtor in attendance, perhaps as well as an advocate for the debtor 

such as a financial mentor. Another suggestion could possibly be to introduce a statutory 

‘defence’ to an attachment order if a debtor displays evidence of financial hardship. Currently, 

under s 161 of the District Court Act, an attachment order can be removed if “good cause is 

shown”, although it is unclear what this actually means.  

At the very least, the courts should be required to view more detailed information about a 

debtor’s income streams, and be aware of the financial burden an attachment order would 

impose in the case of that debtor, before granting the order. As one financial mentor explained, 

no beneficiary has a surplus in their budget for attachment order payments, and as such “the 

only way to survive on a benefit is if you don’t have any debt”.283  

Another option could be adjusting the protected earnings rate for attachment orders under s 

157(6) of the District Court Act, which is currently capped at 60 per cent. Research suggests 

the default garnishment of benefit payments for beneficiaries is around $30 per week, which 

can be unaffordable for some.284 To resolve this issue, the District Court Act could be amended 

to increase the protected earnings rate from 60%, for example to 85% so only 15% of a debtor’s 

wages would be subject to garnishment. This paper suggests that reform encompassing these 

alternatives to a judgment proof debtor regime, in particular requiring closer scrutiny of 

individual debtors’ circumstances, could be introduced as a first step.  Such an approach, as 

opposed to imposing a judgment proof debtor regime, may resolve issues regarding access to 

credit for beneficiaries and may avoid seeing beneficiaries approach unregulated credit 

providers. 
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VII. Political Considerations and the Issue of Government Debt  

A final consideration regarding the reform of debt collection regulation in New Zealand is the 

impact on debt collection conducted by the Government. The Government collects multiple 

forms of debt, including student loans, tax debt, legal aid debt, court fines, welfare debt, and, 

recently, Managed Isolation (MIQ) debt. As of 30 September 2021, $193.2 million dollars was 

owed to the government from incorrect family tax credits, with $29.6 million being penalties 

and $25.4 million being interest debt.285 As of September 2021 there was $256.8 million dollars 

owed to the government for overdue child support payments, but the penalties applied to the 

debt saw the total owed being $563.1 million dollars.286 A more recent issue has been overdue 

MIQ debt which is collected by MBIE: as of 11 February 2022, $38.7 million dollars was owed 

to the Government by those who stayed in MIQ.287   

While debt collection practices likely differ across the multiple Government departments that 

collect debt, a common practice appears to be that when a debt sits dormant for a number of 

months, the relevant Government department will engage a DCA firm. If this is unsuccessful 

in collecting the debt, it will then be referred to the Ministry of Justice for collection.288 This 

suggests Government departments who collect debt mostly utilise the DCA model, but instead 

of selling the debt after it has failed to be collected, will pass it on to another Government 

department for collection.  

I. Ministry of Justice Debt Collection  

Information obtained from the Ministry of Justice (MOJ) reveals certain features of their debt 

collection practices which are relevant to this paper. The MOJ, according to the information 

provided, most frequently collects fines (i.e. parking, speeding, or court-imposed fines), legal 

aid debt, and civil judgment debts.289 While the collection of civil debt is conducted by the 

courts (or more specifically registrars and bailiffs), Legal Aid Debt Officers within the Legal 
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Aid Debt team are responsible for the collection of legal aid debt. Parking or speeding fines 

are typically given to a debt collection agency for collection.290 

Under s 40(2) of the Legal Services Act 2011, a legally aided person must pay interest on legal 

aid debt. Interest will begin to accrue on the debt six months after the aided person’s case has 

been finalised. However, under s 42, the Commissioner may decide to defer or not recover 

interest if “the enforcement of the debt would cause serious hardship to the aided person”,291 

or “the cost to the Commissioner of enforcing the debt is likely to exceed the amount of the 

debt that is likely to be repaid”,292 or “the Commissioner considers that it would be just and 

equitable to not recover the debt”.293  

Annexed to the OIA information received were the internal guidelines which guide the 

collection of legal aid debt at MOJ, found on the department’s internal intranet (JET). As the 

aforementioned provisions in the Legal Services Act are very general in scope, the internal 

guidelines are intended to provide further clarity for legal aid debt collectors, and specifically 

the deferral or non-recovery of interest. These guidelines outline the circumstances that could 

warrant a deferral or exemption of interest, and includes where collection would cause the 

debtor serious financial hardship, where the debtor has experienced serious illness, or is 

incarcerated and where the repayment conditions are based on income. However, the guidelines 

state this is not an exhaustive list and debt collectors should continue to utilise their own 

discretion.  

The internal guidelines also contain guidance for the conducting of legal aid debt means 

assessments. These assessments are utilised when a legal aid debtor wants to set up a payment 

arrangement, defer or lower payments, apply for an interest exemption or deferral, or apply for 

a write off. The guidelines first suggest that a Legal Aid Debt Collector conduct the assessment 

over the phone with the debtor. It is also recommended that a Legal Aid Debt Collector ask for 

estimates of the debtor’s total essential expenses, their amount of disposable income, whether 

the debtor has dependants, and the reliability of their income. Legal Aid Debt Collectors are 
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recommended to give debtors one week to call back and/or complete the means assessment 

before enforcement action will be taken. 

Finally, the internal guidelines also contain guidance on the recovery of debt by court 

enforcement (i.e. an attachment or deduction order). This is recommended if a third party debt 

collection agency has not been successful in achieving recovery either six months from the date 

of referral, or the date of last payment received. However, these guidelines are very general in 

scope, and at no point are considerations of the debtor’s financial standing, vulnerabilities, or 

capacity to pay suggested. Furthermore, it is only suggested that the Legal Services 

Commissioner’s representative attends court, and not the debtor themselves. This appears to 

further highlight the issues with the attachment order process identified earlier in this paper, 

namely that debtors are not required to (and often do not) attend these hearings, meaning the 

perspectives of the creditor are dominant and influence the granting of an order against the 

debtor. It would therefore appear the issues around the attachment order regime as previously 

discussed are also applicable in the context of the collection of this type of Government debt. 

II. Ministry of Social Development Debt Collection  

Through OIA requests, information was also obtained regarding the internal debt collection 

practices at the Ministry of Social Development (MSD). Two forms of debt collection are used 

depending on whether a debtor is a ‘current client’ (meaning that they are currently receiving 

benefit payments) or a ‘non-current client’ (who no longer receives benefit payments but is still 

indebted to MSD). For current clients, debt repayments are made through agreed regular 

deductions via deduction notices from their benefit while taking into account the client’s 

circumstances and their ability to repay the debt without causing undue hardship. For non-

current clients, debt collectors utilise similar methods to DCAs such as phone and letter contact, 

as well as issuing deduction notices to attach to a debtor’s bank account or income.  

A Ministerial Direction on the Recovery of Debt is used internally to guide debt recovery 

operational policies and processes at MSD.294 The Direction requires MSD to consider factors 

such as the ability of the debtor to meet the needs of their dependants, the individual 

circumstances of the debtor and their dependants, and whether the rate or recovery of debt 

would cause undue hardship to the debtor or their dependants. The Direction also contains 
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specific guidance in relation to debtors who are beneficiaries: clause 4(4)(b) states in 

determining the method for recovery, consideration should be given to whether recovery should 

be prioritised in order to maximise the debtor’s access to further advance payments or 

instalments where access is based on the debtor’s level of debt. Clause 5 of the Direction deals 

with the deferral of debt recovery, in circumstances where recovery may adversely impact the 

debtors or their dependants’ needs, the ability for the debtor to support themselves or retain 

employment, or result in undue hardship. Furthermore, if a debtor applies under s 391 of the 

Social Security Act to review a decision made under delegation, clause 5(4) states MSD should 

defer collection until the review is granted or disposed by the relevant authority. 

Government entities such as the IRD and MSD are empowered to issue deduction notices as a 

method to collect debt. These notices require deductions to be made, either by lump sum or 

instalments, from a debtor’s bank account, wages or benefit for the repayment of a debt. The 

particulars of this process differ from entity to entity. For example, the Tax Commissioner is 

empowered under s 157 of the Tax Administration Act 1999 to deduct the necessary default 

amount from a debtor’s bank account, although the amount IRD can under deduct under s 157 

is capped at either 10 per cent of the tax debt, or 20 per cent of the gross salary or wages payable 

to the taxpayer on payday.295  

The MSD’s Client Support – Debt Management (CSDM) business unit can also use deduction 

notices to collect debt for non-current clients, as empowered by s 444 and 445 of the Social 

Security Act 2018, and s 217 of the Social Security Regulations 2018.296 Under s 224 of the 

Social Security Regulations 2018, 60% of a debtor’s salary or wages are protected. The 

Ministerial Direction on Debt Recovery contains guidance on the use of deduction notices for 

the MSD specifically. Clause 6(2) requires the Ministry to first send written notice to the debtor 

stating the debt is to be recovered through deductions, the amount to be deducted, and advise 

the debtor to contact the Ministry to make arrangements for its recovery, and also advise of any 

avenues the debtor can use to dispute the decision. If no response is received within two weeks 

of the notice being sent, a further notice must be sent advising the debtor that they have 10 days 

to respond to make repayment arrangements, and if no response is received a deduction notice 

will be issued. Deduction notices are to be sent to a debtor’s employer or any other person who 

is the provider of their income, and in issuing a deduction notice the MSD must consider the 
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debtor’s financial circumstances and the amount that the debtor could reasonably be expected 

to live on.  

III. Impact of Raising Industry Standards on Government Debt Collection  

If the Ministry of Justice internal guidelines are to be taken as a representation of the internal 

debt collection practices at other Government departments, there appears to be a glaring lack 

of precise guidance regarding the permissible conduct of collectors of Government debt, and 

specifically the time and frequency of contact with debtors. This is particularly problematic 

considering the types of debt which Government departments such as the MOJ collect are 

typically welfare assistance debts and therefore very likely impacts those who are already 

financially vulnerable and in a lower socioeconomic bracket.  

Furthermore, there is a clear concern regarding the use of deduction notices, compared to 

attachment orders, in that Government departments are not required to obtain a judgment 

against the debtor. This means Government debt collectors have an advantage against private 

debt collection agencies and purchasers, who must apply to court to have attachment orders 

issued. Furthermore, if the internal guidelines are to be taken as a reflection of the internal 

policies across other Government departments that collect debt, there is little consideration of 

a debtor’s personal vulnerabilities required before a department initiates the deduction notice 

process. Further, while the Ministerial Direction on Debt Collection contains guidance on 

issuing deduction notices for vulnerable debtors, any consideration of a debtor’s financial 

situation is conducted inwardly and does not face the scrutiny seen in the public forum of the 

courts, as is the case for attachment orders (although the level of scrutiny conducted during 

attachment order proceedings is questionable). This also means a debtor’s own concerns and 

queries are not represented, unless they apply to have the notice adjusted or withdrawn.  

One must therefore ask whether Government entitles who collect debt internally should fall 

within the scope of any potential regulatory reform, or should be entitled to retain their current 

systems which includes advantages such as the use of deduction orders. However, allowing the 

latter to continue may see the creation of a two-tier system where collectors of Government 

debt working internally may sit outside any potential reform (such as the introduction of 

regulator generated guidelines), while private debt collection agencies collecting for 

Government entitles will need to comply. This may also cause complexities for the Commerce 

Commission in enforcing regulation, as well as confusion for financial mentors and debtors 
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themselves. One interviewee stated the need for an integrative and holistic approach to 

regulation with an overarching set of principles applying to all debt collectors.297  

As a matter of fairness, this paper takes the position that any reform to New Zealand’s debt 

collection regulatory regime should also apply to Government debt collection, including debt 

collection divisions or employees working internally at Government entities such as MSD and 

MOJ (as well as to collection agencies engaged to collect Government debt). The reforms 

suggested in this paper, specifically the introduction of ACCC/ASIC-style Guidelines, 

ultimately seek to ensure debt collection continues to be efficient and cost effective for 

creditors while emphasising the need for debtors — specifically those who are vulnerable — 

to be treated professionally, compassionately and fairly during collections activities. 

Guidelines would help establish minimum conduct standards which all debt collectors should 

be required to uphold no matter whether the debt comes from a private entity or the New 

Zealand Government.   

Furthermore, the security of a deduction order —which the IRD, MSD, and MOJ are 

empowered to use without the need to go to court — means Government entities have an 

advantage over private debt collection agencies and purchasers. This advantage suggests 

Government debt collectors should also be subject to the reforms suggested, and particularly 

the Guidelines around debt collector conduct and frequency of contact, to ensure their position 

is not abused and to protect particularly vulnerable debtors. It may also be useful for any 

Guidelines to contain information about the regulator’s position as to deduction notices, and 

perhaps encourage more debtor involvement, and closer scrutiny of the financial impact of a 

deduction notice, when issuing these notices. 

VIII. Summary of Recommendations  

The following is a summary of the recommendations suggested in this report: 

1. Generally, this report suggests that a multi-pronged approach to regulation, which 

includes both hard and soft regulatory tools, will be most effective and will avoid 

imposing too heavy of a regulatory burden on an industry which appears for the most 

part to be already trying to do better.298 

 
297 Interview, M F and T D, 25 January 2021. 
298 One interviewee told us how their debt purchase business had recently initiated a debt relief programme 
available for debtors in hardship who were working with a financial mentor.  
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2. Consideration should be given to creating regulator-generated Debt Collection 

Guidelines, based on the Australian ACCC/ASIC Debt Collection Guidelines, for the 

New Zealand industry. These Guidelines, which should apply to all types of debt and 

to both collection agents and debt purchasers (as well as internal debt collection 

processes) should clearly outline what is and is not permissible conduct for debt 

collectors, specifically around contacting debtors. The Guidelines should also set out 

the regulator’s opinion as to the legal limitations around the addition of fees and interest 

to set an industry standard, including the applicability of the CCCFA’s prohibition on 

unreasonable default fees to the debt collection context, and guidance as to dealing with 

debtors who are vulnerable, particularly beneficiaries. Debt collection guidelines 

formulated for the New Zealand industry should also outline the relationship between 

debt collection and other external dispute resolution schemes, including both approved 

disputes schemes and industry schemes such as Utilities Disputes, and require debt 

collection action to stop once a debtor has engaged with an external dispute resolution 

scheme.  

3. In order to enable alignment with Australian law and to give the Commerce 

Commission more enforcement power, s 23 of the Fair Trading Act should be amended 

to include the word ‘undue’ before ‘harassment’. Any breach of the provision should 

also be made a criminal offence and give rise to pecuniary penalties without the debtor 

needing to prove loss. Such an amendment would also allow the New Zealand courts 

to utilise an entire body of Australian case law on harassment and coercion in the debt 

collection context.  

4. The formation of a licensing regime for debt collection businesses who conduct 

collections in person is suggested.  Licensing or some similar form of certification of 

the individual employees engaged in field work is also recommended.  

5. The Financial Service Providers (Registration and Dispute Resolution) Act 2008 should 

be amended to include the business of debt collection agencies within the meaning of 

‘financial service’ in s 5. This will ensure debt collection agencies are directly subject 

to the dispute resolution and registration regimes within that Act  

6. A body based on the Consumer Law Action Centre in Victoria, Australia should be 

created in New Zealand. This body would provide free legal advice to both debtors and 

financial mentors, allowing for more education both of debtors and mentors and self-

advocacy. Its scope could initially be limited to consumer credit issues given there is a 
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demonstrated need for a course of free and accurate advice on the law in this area. Such 

a body would also have an advocacy role. 

7. The attachment orders process should be reformed to prevent those debtors who are 

particularly vulnerable, from suffering significant financial hardship as a result of 

attachment orders arising from unpaid debt. This could either be through introducing a 

judgment proof debtor regime like in Victoria, or amending the existing attachment 

order process to require that one or more of the following is required: that in relation to 

debtors that are beneficiaries or who have income below a certain threshold, that the 

debtor must attend the hearing (in order for an attachment order to be issued); increasing 

the protected earnings amount contained in the Act; and/or (as a minimum)  requiring 

closer scrutiny by the court of individual debtors’ financial circumstances before an 

attachment order is issued. 

8. Any reforms should also apply to Government debt collectors, and specifically internal 

debt collection officers such as legal aid debt collectors at the Ministry of Justice. If the 

internal guidelines obtained from the MOJ are to be taken as an example of the internal 

policies regulating debt collection at other Government departments, these appear to 

contain insufficient guidance regarding the frequency and form of contact with debtors 

and could exacerbate the already-present vulnerabilities of those obtaining welfare 

assistance. Making internal Government debt collectors also subject to ACCC/ASIC 

style guidelines would ensure Government debt collectors are subject to the same 

minimum conduct standards as DCA and PDL firms, and would ensure regulatory 

consistency across the industry. 

9. Government debt collectors would appear to be already at an advantage as they are able 

to issue deduction notices without having to obtain a judgment. Thus, any Guidelines 

on debt collector conduct should also apply to those collecting Government debt to 

maximise the protection of debtors. This will see the creation of a more coherent and 

harmonised regulatory regime for New Zealand.  

IX. Conclusion  

Inappropriate debt collection conduct and practices disproportionately impacts those who are 

the most vulnerable. This paper has discussed multiple options for reforming New Zealand’s 

regulatory framework. What is clear is that New Zealand requires a more cohesive regulatory 

regime for debt collection, which clearly outlines permissible conduct for debt collectors, as 

well as clarity around the use of fees and interest and access to external dispute resolution 
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schemes. Furthermore, the education of both debtors and financial mentors should be 

prioritised to ensure productive self-advocacy. Finally, the attachment order process should be 

amended to ensure it does not disproportionately impact on those debtors who are most 

vulnerable.  
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